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The British Income Tax from an 
American Point of View 


By BERNHARD KNOLLENBERG* 


WELVE years ago, fresh from law school, I was 

instructed by a member of the firm for which I 

was working to assist a client in the preparation 
of his British income tax return. A copy of Dowell’s 
“Acts Relating to the Income Tax” and the suggestion 
that I ask the British Consul for a copy of the British 
Income Tax Regulations were given to me as my chart 
and compass. No verdant navigator, sailing a rock- 
bound coast, without knowledge of its headlands and 
confronted by undecipherable charts, could have been 
more desperate. 

After a few days, I was able to give a dissertation, 
reinforced by decisions running back for more than a 
hundred years, on the tax features of amenity lands, 
avowdsons, tied houses and friendly societies ; but with 
respect to the rudimentary and pertinent questions of 
what income the tax applied to, what return or returns 
should be filed, the amount of the tax due, and when 
and to whom the tax must be paid, the libraries seemed 
to be barren. Nor did the British Consul hold out any 
hope of early assistance. He advised me that the “Regu- 
lations,” which I had been told to obtain, were confiden- 
tial instructions to His Majesty’s Inspectors of Taxes, 
to which taxpayers were not permitted access, and that 
even the forms of return could be acquired only by 
application in person to the Assessor for the district in 
which our client resided. ‘ 

In the meanwhile, the British law has been somewhat 
clarified by reason of the fact that the Act of 1842 and 
its score and more of amendments have been consoli- 
dated into the Income Tax Act, 1918. But this statute, 
which originally was a mere patchwork of earlier enact- 
ments pieced together without any apparent endeavor 
to codify the law, has been further complicated by 
piece-meal amendments each year since its enactment. 
Moreover, the taxpayer is still denied access to the body 





*Attorney-at-Law, New York; of McLaughlin, Knollenberg, 
Royce & Leisure; author of various articles on taxation and 
economics which have appeared in the Atlantic Monthly and 
other magazines. Mr. Knollenberg has made a specialty of 
British and other foreign taxes. 


of rulings of the Board of Inland Revenue which, if 
published, would furnish an official. guide somewhat 
similar to the United States Treasury Regulations. 


The purpose of the following notes is to point out 
a few headlands: which may serve as points of orienta- 
tion for American lawyers and accountants in approach- 
ing, for the first time, the British income tax law. 


The Income Tax and Super-tax 


The British tax on income consists of an “income 
tax” proper and the “super-tax.”” The former is equiv- 
alent to our normal tax and the latter to our surtax. 
For convenience, I shall hereinafter refer to the British 
“income” tax as the “normal” tax. Unlike the United 
States normal tax, the British normal tax, (the “stand- 
dard” or maximum rate of which, under the present 
law, is 20 per cent), yields far more than the super-tax. 

At present, the super-tax is administered by a dif- 
ferent body of officials and under somewhat different 
rules than the normal tax, but the Finance Act of 1927 
provides that, beginning with the tax-year 1929-30, the 
super-tax shall be superseded by a “‘sur-tax,” which is 
to be administered by the same body of officials and in 
the same manner as the normal tax. 


Persons Subject to the British Tax 


The British income tax, like that of the United 
States, applies to the entire income (subject to unim- 
portant exceptions) of all residents of Great Britain. 
Unlike the United States law, however, the British tax 
does not apply to citizens who are not residents. As 
in the United States, all income derived from domestic 
sources, whether received by residents or nonresidents, 
is taxable. Any person who actually resides in 
Great Britain for more than six months of any tax 
year, or who maintains a permanent residence there 
(irrespective of occupancy in any particular year), is 
held to be a resident for income tax purposes. The 
British tax authorities require overwhelming evidence 
to establish that a British citizen who spends any sub- 
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stantial amount of time in Great Britain, is not a resi- 
dent, but they are fairly lenient with respect to the mat- 
ter of residence in the case of an alien. 

Foreign corporations aré¢ held to be resident and sub- 
ject as such to tax on their entire incomes if the cor- 
poration’s principal office is in Great Britain and its 
affairs are controlled in Great Britain. A company in- 
corporated in Great Britain has, in effect, been held to 
be ipso facto a resident of Great Britain and taxable as 
such either on its entire income wherever derived, or on 
the portion of its income brought into Great Britain, 
depending on the nature of the income. 


Outstanding Differences Between the British Law 
and the American Law 


The British law differs from the United States law 
(the United States Revenue Act of 1928 is referred to, 
unless otherwise specified) in five outstanding particu- 
lars: (1) collection at the source; (2) method of 
taxing corporate income and dividends; (3) the divi- 
sion of taxable income into five different schedules ; (4) 
inclusion of the annual rental value of residence prop- 
erty occupied by the owner as taxable income; and (5) 
exclusion from taxable income of gain or loss from the 
sale of investment property. These major differences 
in the two laws will first be discussed. 


Collection at the Source 


Rent, interest (with some exceptions) and royalties 
are, for purposes of the normal tax, taxed at the source, 
i. e., the person who pays out such income must deduct 
an amount based on the current standard rate of normal 
tax and must pay over the amount so collected to the 
Government. Dividends, as explained under the next 
heading, are also, in a loose sense, taxed at the source. 

The taxpayer must include in his taxable income 
the amount received plus the tax withheld, but he is en- 
titled to credit such tax against any tax due on the 
basis of his return. If the tax payable on his entire 
income, after allowing for exemptions, earned income 
credit, etc., is less than the tax paid at the source, the 
excess deducted at the source will, on application by 
the taxpayer, be promptly refunded to him. 


Taxation of Corporate Income and of Dividends 


Corporations are subject to normal income tax at the 
same rates as individuals, without any exemptions or 
credits. They are not subject to super-tax or to any 
other form of income tax, as the British Corporations 
Profits Tax, which succeeded the War Excess Profits 
-Duty, was repealed as of June 30, 1924. 

A corporation is entitled to deduct from dividends 
declared and payable to the stockholder, an amount 
equal to the tax paid on the corporate income out of 
which such dividends are declared. Thus, if a 6 per 
cent dividend were paid out of corporate earnings 
which had been taxed at the rate of 20 per cent, the 
stockholder would actually receive a dividend of only 
4.8 per cent, i. e., 80 per cent of 6 per cent. This rule 
applies alike to common and preference (preferred) 
stock. 

However, the amount withheld by the corporation on 
dividends is not, as in the case of rent, royalties or 
interest, paid over to the Crown, but is retained by the 
corporation, so that the effect on the corporate surplus 
is precisely the same as if (continuing the previous 
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illustration) a dividend of 4.8 per cent had been de- 
clared, unaccompanied by any withholding by the cor- 
poration. 

The stockholder is required: to report as taxable 
income, for purposes both of normal tax and of super- 
tax, the amount of dividend declared on his stock by 
the corporation; i. e., not only the dividend received, 
but also the amount withheld by the corporation. This 
provision is apparently based on the conception that 
the corporation, in paying the corporation income tax, 
does so virtually as agent for its stockholders. 

Since the tax paid by the corporation on his 
behalf is treated as additional income to the stock- 
holder, it would follow logically that the stockholder 
should be permitted to credit this tax payment against 
the taxes payable on his individual income from all 
sources, and such credit is in fact allowed. However, 
presumably as a matter of administrative convenience, 
the credit is based on the rate of tax in force at the 
time the dividend is declared rather than the rate of tax 
in force at the time that the earnings out of which the 
dividend was declared were taxed to the corporation. 
This dividend credit can be applied against any income 
tax payable by the taxpayer, and, if the credit exceeds 
his taxes on income from all ‘sources, he is entitled, 
upon application to the Crown, to a refund of such 
excess. 

Notices accompanying dividend checks from British 
corporations frequently state that the check represents 
a dividend of a designated percent “free of tax.” The 
description “free of tax” does not signify that the 
dividend is exempt from tax in the hands of the share- 
holder; it means that the Company has declared a 
dividend of a sufficient amount to pay the rate of divi- 
dend specified in the statement, free and clear of the 
tax withheld. At the present 20 per cent rate of tax, a 
6 per cent dividend “free of tax” would mean that the 
dividend declared was 7% per cent. 


The “Schedules” 


Income is classified, under the British law, for pur- 
poses of assessing the normal tax, into five classes, 
designated Schedules A, B, C, D and E. 

Schedule D is the most important. It covers profits 
from most business enterprises (whether conducted by 
individuals, partnerships or corporations), professional 
income, dividends and most forms of interest. This 
Schedule is divided into six “Cases” or sub-Schedules 
each dealing with income from different sources. 

Schedule A includes the rental value of premises 
used for residence or business purposes other than 
farming, whether rented to others or occupied by the 
owner. This Schedule also includes profits from mines, 
quarries and public utilities. 

Schedule B is made up exclusively of income from 
farming, horticulture and similar uses of agricultural 
lands. 

Schedule C is made up of income from Government 
securities. 

Schedule E consists of wages, salaries and pensions. 

One body of “General Rules” applies to all of the 
Schedules, but there are, in addition, special rules which 
apply only to a given Schedule or Case. 

Various kinds of “Commissioners” are designated to 
administer the different Schedules. 
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Many an American tax lawyer and accountant who 
had thought it would be interesting and useful to 
familiarize himself with the rudiments of the British 
income tax has been baffled at the start by the com- 
plexities of these Schedules, Cases and Rules and Com- 
missioners. As a matter of fact, this division of the 
normal tax into Schedules and Cases, each with certain 
special rules has, as will be shown hereinafter, but little 
practical effect on the preparation of the returns and 
upon the administration of the tax. The taxpayer is 
permitted to report his entire income in a single return 
and the same rate of tax applies to all classes of taxable 
income, irrespective of the Schedule under which it is 
classified. Furthermore, a single body of officials—the 
Inspectors—to whom there are but few references in 
the law—do practically all of the work of administra- 
tion. 

The original reason for this confusing, and, to a con- 
siderable extent, arbitrary division of income into vari- 
ous Schedules, is obscure. The system is now outworn, 
and, but for the British characteristic of holding on to 
established methods, however obsolete, would doubtless 
long since have been repealed. 


Taxation of the Rental Value of Residence 
Property 
In England, the annual rental value of a residence 
(house and grounds) occupied by the owner, must be 
included in the taxable income of the owner. The 
rental value of the property normally is redetermined 
only once every five years, but in any year either the 
taxpayer or the Crown can secure a revision of the 
existing valuation upon proof of change in the rental 


value of the property since such value was last deter- 
mined. 


Profit from Sale of Property Held for Investment 
Not Taxable 

Under the United States law, appreciation in the 
value of property, whether held for investment or sale, 
when realized by the sale or exchange of the property, 
must be included (subject to certain exceptions) in tax- 
able income. Under the British law, gain realized -upon 
the sale or exchange.of property purchased and held 
for investment, is not considered as income and is not 
subject to tax. 

Taxable Income 

The British tax, like our own, is a tax on net, as con- 
trasted with gross, income. But the items of taxable 
income and the deductions differ, to a considerable 
extent, under the respective laws. The principal items 
of difference, the two most important of which have 
just been discussed, are: 

1. Gross Income: 

(a) The rental value of a house and of grounds 
occupied by the owner for residence purposes must 
be included in taxable income; 

(b) Profits from the sale of property purchased 
and held primarily for investment is not taxable 
in Great Britain; 

(c) Casual profits, gains, for examples, from 
a “flier” on the stock market by one who does not 
make a practice of speculating, are not taxable; 

(d) The incomes of a husband and wife living 
together must be consolidated, and the rates of tax 
are based on the consolidated income; 


THE NATIONAL INCOME TAX MAGAZINE 327 


(e) Interest from Government bonds (except 
for limited exemptions from normal tax in the case 
of certain War Bonds) is fully taxable. 

2. Deductions: 

(a) Losses from the sale of property held for 
investment are not deductible; 

(b) Casual losses are not deductible; 

(c) No deduction is allowed for the depletion 
of mines, oil wells, timber, patents, copyrights, 
leases, franchises and other assets which are ex- 
hausted by consumption or efflux of time. 

(d) No deduction is allowed for charitable con- 
tributions ; 

(e) No deduction is allowed for interest on 
loans for non-business purposes ; 

(f{) Life insurance premiums are allowed as a 
deduction to a limited extent in the computation 
of net income for the purpose of normal tax. 

It will be seen that, except for the exclusion from 
taxable income of casual profits and of profits from 
the sale of investment property, and the allowance of 
a limited deduction for life insurance premiums, the 
British definition of net taxable income is less liberal 
to the taxpayer than ours. 


Income Period Covered by Tax Return 


The tax year under the British law is from April 
6th to April 5th, but, in computing the income from 
a business with respect to which books of account are 
kept, the income for the taxpayer’s annual accounting 
period is accepted as the basis for the tax. This prac- 
tise is, however, not based on any specific statutory 
provision as in the United States. 

Formerly, the determination of the net taxable in- 
come subject to normal tax was exceedingly compli- 
cated under the British law, by reason of the fact that 
it was necessary to report one source of income on 
the basis of the estimated income of the year of assess- 
ment, another source on the basis of the income for 
the year preceding the year of assesstnent and a third 
source on the basis of the average income of three, 
five or even more years. Under recent amendments, 
the income to be reported is, in almost all cases, the 
income of the year prior to the year of assessment— 
the same rule as that in force in the United States. 

The super-tax return is based on the normal income 
tax return, of the preceding year, i.e., the income of 
the year from April 6, 1927, to April 5, 1928, reported 
in the normal tax return filed in April or May, 1928, 
— be used as a basis for super-tax until October, 
1929. 

This method has the advantage that by the time the 
return for super-tax is filed, the amount of income 
subject to normal tax will usually have been finally de- 
termined, and the income as finally determined for the 
normal tax is, by law, made final for purposes of the 
super-tax, as well. A serious disadvantage is that, by 
the time the super-tax collector appears on the scene, 
a taxpayer, now in the midst of adversity, may be 
called upon for a super-tax based on a glorious, but _ 
long-faded, past. 


Rates of Tax and Personal Exemptions and Credits 


The rates of British income tax are much heavier 
than the American rates. The British normal tax is 
two shillings in the pound (10%) on the first £225 of 
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taxable net income, and four shillings in the pound 
(20%) on taxable net income in excess of £225. The 
super-tax rates run from nine pence in the pound 
(about 4%), on the first bracket of income subject to 
super-tax, beginning at £2,000, to six shillings in the 
pound (30%) on taxable net incomes in excess of 
£30,000. The top bracket of British income is subject 
to tax at 50% (normal tax and super-tax combined) 
as compared with our present maximum of 25%. 
These rates and the exemptions and credits hereinafter 
described are those of the Finance Act of 1927. 


The exemptions and credits under the British law 
are briefly as follows: One-sixth of the amount of 
earned income, up to a maximum exemption of £250, 
is exempt from tax. An unmarried person has an 
exemption of £135 of income; if he has a housekeeper, 
£60 additional. A married man has an exemption of 
£225. Persons over 65 years of age whose income is 
£500 or less, are entitled to a small additional exemp- 
tion. An exemption of £36 is allowed for the first 
child and £27 for each additional child. The foregoing 
exemptions, as under our own law, apply only with 
respect to the normal tax. The first £2,000 of net in- 
come is exempt from super-tax. 


The American reader, familiar with the credits and 
exemptions under our own law, will readily see that 
the British exemptions and credits are similar to, but 
on the whole much less liberal than, those allowed 
under our law. 

The higher rates of British tax and the more drastic 
definition of taxable income, combined with the less 
liberal exemptions and credits, make the British in- 
come tax very much heavier than the American tax. 


Filing of Tax Returns 


In April of each year the Assessors of Taxes in the 
various tax districts of Great Britain send out forms 
of returns for normal tax to those who are recorded 
as being probably subject to tax, and post a public 
notice directing all others who are liable to tax to file 
returns. Within three weeks thereafter (subject to 
liberal extension of time if needed) taxpayers who are 
subject to tax are required to prepare and file a true 
return of their taxable incomes. Penalties, including 
a penalty equal to three times the amount of the tax 
due, are provided for failure to make a timely return 
or for filing a false return. 

Under the strict letter of the law, a taxpayer prob- 
ably could be required to file a separate return under 
each of the various Schedules within which he has 
income, and in each district from which income is 
derived. However, the forms of return contain space 
for income falling within all the Schedules and from 
whatever source derived, and, since the rate of tax is 
the same under all the Schedules, the taxpayer cus- 
tomarily files a single return in which he includes his 
entire income. 

Persons who are subject to super-tax must, before 
September 30th of each year, give notice of this to 
the Special Commissioners who have charge of the 
assessment of the super-tax. Shortly after September 
30th a form of return is sent to every taxpayer subject 
to super-tax, and this form must be filled in and filed 
within 28 days after it is received. 
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Assessment and Payment of Taxes 

Under our law, the taxpayer, by filing a return, 
automatically assesses himself for the amount of tax 
shown by the return, and, unless and until the Com- 
missioner of Internal Revenue finds, upon examina- 
tion of the return, that an additional tax is apparently 
due, no other assessment is made. 

In Great Britain, the assessment is‘ made after in- 
spection of the return by one of the Crown’s Inspectors 
of Taxes, and, especially in the case of assessments of 
taxpayers engaged in business, the Inspector usually 
confers with the taxpayer and reaches an agreement 
with him as to doubtful items before the assessment 
is made. 

Payments, both of normal tax and of super-tax, 
must (subject to certain exceptions) be made on or 
before the first day of January following the assess- 
ment of the tax. 

Refunds 


Despite the numerous advance settlements between 
the Inspectors and taxpayers, for which there is no 
provision under our law or practice, the percentage 
of assessments which are re-opened under the British 
law is much higher than under our law. This is by 
reason of the British system of collection at the source. 

A large percentage of persons from whose income 
taxes at the standard rate of normal tax have been 
deducted at the source, either are not subject to tax at 
all or are taxable at the half rate of normal tax appli- 
cable to taxable incomes of less than £225. Such per- 
sons are entitled to a refund of the difference between 
the amount of tax withheld and the amount of tax to 
which they are properly subject. As a result, almost 
2,000,000 claims for refund are filed annually and 
passed upon in Great Britain. 


Administration of the Tax 


The administration of the British income tax (nor- 
mal tax and super-tax) is in charge of the Board of 
Inland Revenue, consisting of five Commissioners, 
whose headquarters are at Somerset House, London. 
The tax is assessed and collected through 725 admin- 
istrative divisions or districts. 

Nominally, the administration of the normal tax in 
the various districts is in the hands of a local board 
of General Commissioners, consisting of part-time, un- 
paid, local dignitaries, similar to our Draft Boards 
during the recent War. Assessments under Schedule 
D are nominally in the hands of “Additional Com- 
missioners,” appointed by the General Commissioners. 
Actually, the administration of the normal tax is prin- 
cipally in the hands of a corps of Inspectors (formerly 
called Surveyors) who are professional income tax 
officers selected by Civil Service examination, thor- 
oughly trained and sent into the field by the Board of 
Inland Revenue under the generalship of a Chief 
Inspector. ; 

The administration of the super-tax is in the hands 
of seven full-time paid Special Commissioners, whose 
headquarters are in London, but who are on circuit 
most of the time. They are assisted in their work by 
the Inspectors. The Special Commissioners, when re- 
quested by the taxpayer, also make assessments of the 
normal tax under Schedule D, in place of the local 
officials. ; 
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An Assessor in each district has the purely formal 
function of distributing the return blanks and publish- 
ing notice that returns are due. 

A Collector in each district is responsible for the 
collection of the taxes assessed in his district. 

Appeal 

If a taxpayer decides to appeal from a decision of 
the Inspector as to the amount of normal tax charge- 
able against him, he must appeal to the General Com- 
missioners of his district, except that if the question 
arises as to a Schedule D assessment, the taxpayer 
may elect to appeal to the Special Commissioners. 
The decision of the Commissioners on a question of 
fact is final. 

On any question of law, the taxpayer can appeal 
irom the Commissioner’s decision to the High Court 
of Justice (King’s Bench Division) in England or to 
the Court of Session (First Division) in Scotland. Ap- 
peal is taken by means of a “case stated” by the Com- 
missioners in which they submit a statement of the 
facts as found by them with the request that the 
Court rule on the question of law at issue. Likewise, 
the Inspector is entitled to take an appeal on behalf of 
the Crown in case he is dissatisfied with the ruling of 
the Commissioners on a point of law. 

Appeal from the decision of the High Court lies to 
the Court of Appeal and from there to the House of 
Lords as in other cases. 

Appeal from super-tax assessments made by a single 
Special Commissioner can be taken to the Special Com- 
missioners as a body. The Appeal is heard by any 
two of the Special Commissioners other than the one 
who made the assessment appealed from. The decision 
of the Special Commissioners on a question of fact is 
final. But a super-tax case involving a question of 
law can be appealed, upon a case stated by the Special 
Commissioners, to the High Court, and thence to the 
Court of Appeal and the House of Lords. 


Bibliography 

To an American seeking a general knowledge of 
the British income tax law and administration, The 
— Tax in Great Britain and the United States 
by H. B. Spaulding, a well-known Toronto lawyer, 
(published by P. S. King & Son, Ltd., London) and 
Taxation of Business in ‘Great Britain by Mitchell B. 
Carroll, Chief of the Section of Taxes and Corpora- 
tions, of the United States Department of Commerce, 
(published by the United States Government Printing 
Office, Washington) are indispensable. The Report of 
es Royal Commission on the Income Tax, published 
by the British Government in 1920, is highly inform- 
ing, but is now difficult to obtain. 

The Acts Relating to the Income Tax by Stephen 
Dowell (9th ed. by P. M. Smyth, 1927) published by 
Butterworth & Co., London, is still probably the best- 
known book on the British Income Tax. Personally I 
prefer the more logically arranged The Law of Income 
Tax (Revised 3rd edition, 1928) by E. M. Konstam, 
published by Sweet and Maxwell, London. 

The Dictionary of Income Tax and Super-tax Prac- 
tice by W. E. Snelling, 1927, published by Sir Isaac 
Pitman & Sons, London, is also a useful book. An 
earlier edition of this book, published in New York in 
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1923 by Prentice-Hall, Inc., was a mere reprint of 
the then current British edition and made no effort to 
adapt the British edition to American needs. Pratt 
and Redmond, Ounsworth, Murray and Carter, 
McBain, Underhay, Staples and others have written 
valuable books on the British Income Tax. 

Tolley’s Complete Income Tax Chart, published 
each year by Waterlow & Sons, London, contains a 
summary of the law as last amended. This excellent 
Chart, purchasable for 2/6 at almost any bookstore in 
England, gives the rates of tax allowances, abate- 
ments and such other information as is needed by the 
average taxpayer in making up his return. Copies of 
the Income Tax Law, 1918, and of each of the sub- 
sequent Finance Acts can be purchased from His 
Majesty’s Stationery Office at Imperial House, Kings- 
way, London. This Government Office also issues 
each year three or four “Reports of Tax Cases” con- 


taining a report of recent income and super-tax cases 
decided by the British Courts. 


Treasury Interpretation of Sections 607, 
611 and 612 of the Act of 1928 


HE procedure which the Bureau of Internal Rev- 
enue will follow in respect of assessments and 
payments affected by Sections 607, 611 and 612 of the 
Revenue Act of 1928 is set out in Mimeograph 3660 
as follows: 
Collection Not to Be Enforced 

(1) Sections 607 and 611 do not authorize the Bureau to 
enforce collection of a tax im any case after the expiration of 
the period of limitations, but merely prescribe the effect of the 
period of limitations against the United States upon any 
assessment or payment made after the expiration of the period 
of limitations applicable thereto. Therefore, no attempt will 
be made to enforce collection of any outstanding assessment if 
the period of limitation within which collection can be made 
has expired, or to make any assessment of any tax if the period 
of limitation within which the assessment can be made has 
expired, or to enforce collection of any tax if the assessment 
was not made within the period of limitation prescribed for the 
making of the assessment and if no suit for collection without 
assessment was begun prior to the expiration of such period. 

(2) Where the collection of the tax has become barred, 
but a bond (or collateral) has been given (whether before or 
after the running of the period of limitation) to secue pay- 
ment of the tax, the Bureau will consider the advisability of 
pursuing its remedy upon the bond, as to which the statute of 
limitations upon the collection of the tax has no application. 
(U. S. v. Onken Bros. Co., Inc., and the Royal Indemnity Co., 
T. D410, -1. R.. B. 6-51, p. 11; McCaughn, Collector, v. 
Philadelphia Barge Company and National Surety Company, 
decided April 25, 1928.) 

Effect of Section 607 

(1) Section 607 provides that regardless of the correct tax 
liability any amount paid shall be considered an overpayment 
if the assessment of such amount was made after the expira- 
tion of the period of limitation on assessment, or if the pay- 
ment was made after the expiration of the period of limitation 
on collection by distraint or court proceedings (no distraint 
or court proceeding having been begun within such period). 
It is immaterial whether the payment was voluntary or in-, 
voluntary, and whether it was made before or after the enact- 
ment of the Revenue Act of 1928. Any amount which is an 
overpayment under Section 607 is to be credited or refunded 
(if a claim therefor is filed within the statutory period) the 
same as any other overpayment, except in the following cases: 

(a) As provided in Section 611; 

(b) Where the payment was made pursuant to a final 
decision of the Board of Tax Appeals or of a_ court, 
unless, after consideration of the case by the General 

(Continued on page 350) 













































































































































































































































































Valuation of Inventories Covered by 
“Firm Sales” Contracts 


By FRANK FEIGENBAUM* 


S a general rule, for tax purposes, a firm may 
x value its inventories either at cost or at cost or 

market, whichever is lower. As an accounting 
or financial proposition, these methods of valuation are 
equitable and sound. There is, however, one very 
important exception to this general rule. Article 1614, 
Regulations 65, and Article 1614, Regulations 69,1 pro- 
vide that inventories may be valued at the current 
market values, “exclusive, however, of goods on hand 
or in process of manufacture for delivery upon firm 
sales contracts (i. e., those not legally subject to can- 
cellation by either party) at fixed prices entered into 
before the date of the inventory, which goods must be 
inventoried at cost.” 

This exception to the general provision is most sig- 
nificant. In almost every case within our experience 
the rule applicable to “firm sales” contracts has been 
invoked much to the detriment of the taxpayer, not- 
withstanding the contention that no tax liability dis- 
advantage is incurred thereby. The premises on which 
the latter view is based are: 

(1) An inventory adjustment is liquidated within two 
years. For example: An increase of $1,000 in the 
closing inventories of one period results in a similar 
increase in income for that period, as the increase in 
the closing inventories produces a similar increase in in- 
come. The increase in the closing inventories, however, 
accomplishes a like increase in the opening inventories 
of the succeeding period, which in turn decreases the 
income of that period to the extent of $1,000; an in- 
crease in the opening inventories results in a similar 
decrease in income. So, it may readily be seen that an 
inventory adjustment, whether an increase or decrease, 
will be liquidated within two periods. 

(2) Losses of one year may be brought forward to 
liquidate the profits of the two succeeding years.” 

These contentions are easily refuted by the follow- 
ing example, which clearly shows that inventory adjust- 
ments still have a substantial influence on tax liability : 

1920 1921 1922 1923 
Profit or Loss as Re- 

ported on Tax Re- 

WE cccntcseveces P. 120,000 L. 100,000 P. 40,000 P. 50,000 
Increase in 1920 Clos- 

ing Inventories Due 

to “Firm Sales” 

Contracts, Result- 

ing in Similar In- 

crease in Income.. 150,000 _— — _ 
poi were P. 270,000 L. 100,000 P. 40,000 P. 50,000 
Increase in 1920 Clos- 

ing Inventories, Re- 

sulting in a Similar 

Increase in 1921 

Opening Inven- 

tories, thereby De- 

creasing 1921 In- 

come Correspond- 


ME txnvcuckeeees — 150,000 _ _ 
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1920 1921 1922 1923 

Adjusted or Cor- 

rected Profit or 

OS earn ete P. 270,000 L. 250,000 P. 40,000 P. 50,000 
Net Loss’ Brought 

Forward in Ac- 

cordance with Ar- 

ticle No. 1602, 


Regulations No. 62. — -— 250,000 210,000 


Taxable Income..... P. 270,000 L. 250,000 L. 210,000 L. 160,000 


This example represents a typical case reflecting bus- 
iness conditions for those years. The net results of 
the increase of $150,000 in the inventory at the end 
of 1920 are these: 

1. An additional assessment was made for 1920, 
based on the increased income. of $150,000. 

2. Although the income of 1921 was decreased by 
$150,000, nevertheless, a loss was suffered, and so the 
additional decrease was of no benefit. 

3. Even though, the additional loss of $150,000 
might have been used to offset profits for the two suc- 
ceeding years, nevertheless, that might have been accom- 
plished without it, as the loss of $100,000 for 1921 was 
sufficient to liquidate the incomes for 1922 and 1923. 

4. The unconsumed loss of $160,000 remaining at 
the end of 1923 cannot be further extended, as the 
two-year limitation has expired. 

5. In short, an additional tax based on the increased 
income of $150,000 for 1920, has not yielded any ben- 
efit in the way of reducing the tax liability for subse- 
quent years. 

The following statistics show the violent market fluc- 
tuations of basic commodities during the latter part 
of 1920: 


Copper Lead 


Wheat Wire Pig Cotton Sugar 

Month perBu. perLb. perLb. per Lb. per Lb. 
TR ocak hover 3.006 .230 .085 393 .197 
ST Searaee eee 2.868 .230 .086 .210 176 
August 2.0055 2.572 .230 .090 360 134 
September ...2.482 .229 .082 .301 .107 
October ...... 2.162 .206 .073 .226 .083 
November ...1.810 183 .063 .190 .068 
December ....1.770 170 .048 155 053 


The foregoing data reveal the tremendous difference 
it would make if the merchandise purchased from July 
to October, 1920, for future delivery during 1921, were 
valued at December, 1920, prices instead of at actual 
cost. With the depression prevailing during the closing 
months of 1920, most firms found their inventories at 
December 31, 1920, filled with merchandise purchased 
at the higher prices and were obliged to value their in- 
ventories covered by “firm sales” contracts at the cost 
prices rather than at the prevailing market quotations. 





*L. tit Certified Public Accountant (New York), New York 


ity. 
1RNegulations 65 pertain to the Revenue Act of 1924 and Regu- 
lations 69 to the Revenue Act of 1926. 

2Article 1602, Reg. 62; Art. 1624, Reg. 65; Art. 1624, Reg. 69. 
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Merchandise inventories covered 
by “firm sales” contracts, with which 
we are primarily concerned, will be 
discussed by considering the follow- 
ing questions ; 

1. What are the essentials of a 
“firm sales” contract ? 

2. What goods may be considered 
as covered by “firm sales” contracts? 

3. Ina consolidated corporate re- 
port, may the contracts of one of the 
affiliated companies be applied to the 
inventories of another? 

4. Where goods in an inventory 
have not been allocated to specific 
contracts and have been so intermin- 
gled as to have lost their identity, 
how must they be accumulated for 
valuation ? 


5. How. should inventories cov- 
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III 


What goods may be considered as 
covered by “firm sales” contracts? 

It is believed that a close approach 
to a clear understanding of this sub- 
ject may be obtained by using the 
following illustration as a basis for 
our discussion : 

On December 20, 1924, company 
A agrees to sell to company B 50 
pounds of cotton for $15, delivery to 
be made on March 1, 1925. On: De- 
cember 31, 1924, the end of the tax- 
able year, A has on hand 50 pounds 
of cotton which it purchased on De- 
cember 22, 1924, for $12. The mar- 
ket value of this cotton at the close 
of the year is $8.00. Query: Should 
the cotton be valued at the actual cost 
price of $12, or at the current market 
price of $8? Should the cost, or the 








ered by “firm sales” contracts be val- Sina 
ued in cases where the contract price 
is lower than cost or market? 


The questions will be treated in their numerical 
order. 


What are the essentials of a “firm sales” contract? 


A “firm sales” contract is one which obligates the 
seller to deliver to the buyer at some stated future 
time the merchandise specified in the accepted order and 
obligates the buyer to pay to the seller the price specified 
in that order. In other words, it is a contract for future 
delivery and must contain in addition to all the elements 
of a contract to sell, two specifications without which it 
cannot be considered as a “firm sales” contract. 


Ordinarily, a contract to sell to anotHer at a specified 
price all that the buyer may require for his business 
during a certain period, in return for which the buyer 
promises to buy exclusively from the seller, is a valid 
contract, as both parties are mutually bound. A con- 
tract to sell and a promise to purchase a specific quan- 
tity of goods for future delivery, at a price to be deter- 
mined in the future is also a valid contract. Neverthe- 
less, for our purpose, a contract for future delivery 
which does not specify the price to be paid is abso- 
lutely fatal to the existence of a “firm sales’ contract. 
This is also true where the quantity to be sold is not 
specified, unless it can be determined from sources 
which reveal approximately the quantity involved. 


So, a contract entered into on November 12, 1924, 
to sell 1,000 pounds of copper to be delivered on March 
12, 1925, and the price to be paid, depending on the 
market quotation prevailing on March 1, 1925, is not 
considered within the category of a “firm sales” con- 
tract. 


Without the specified quantity and the definite price, 
the theory of “protection,” which, we believe, is the 
underlying basis for the “firm sales” method of inven- 
tory valuation, would be of no avail. The subject of 
“protection” will be discussed in detail in the following 
chapter. 


FRANK FEIGENBAUM 


cost or market, whichever is lower, 
basis of valuation be used? 

The taxpayers and tax counsel 
with whom we argued this question contended that 
the closing inventory should be valued at $8, unless 
the cotton were specifically allocated to the contract 
and would be used only for its fulfillment. In that 
case only, the cost price of $12 should be used. 
A noted tax authority in his book: states, “Where 
no specific goods are appropriated to the contract, 
but deliveries are made from regular stock, such 
goods should be inventoried on the basis of cost, 
or cost or market, whichever is lower, depending on 
which of these two methods is employed by the tax- 
payer.”® 

For the sake of expediency, let us name this view, 
the “allocation” theory. Its préponents claim that it is 
based on firm and conservative business principles. 
They contend that there is no reasonable certainty—in 
most cases, there is not even a remote possibility—that 
the merchandise on hand at inventory taking will be used 
for the execution of the “firm sales” contracts then out- 
standing. Would not those goods be consumed prior 
to March 1, 1925, if expedite orders from other pur- 
chasers were received after January 1, 1925, specifying 
that delivery be made on February 15, 1925? Is there 
not a possibility that the purchasers may become bank- 
rupt, or retire from business, or be victims of such con- 
tingencies as fires, explosions, or earthquakes, and so 
leave the vendor with full shelves, but empty contracts? 
May not both parties mutually agree for business rea- 
sons, as was the case during 1921, to abrogate the con- 
tract? With infinite possibilities, or even probabilities, 
for a breach of the contract, how can a concern be so 
assured that the contract would be executed in order to 
justify the valuation of the inventories solely at cost, 
and so refrain from immediately deducting its loss as 
would result from the use of the valuation based on 
cost or market, whichever is lower? 


_ These arguments seem conclusive until applied to an 





3Montgomery, R. H., Income Taw Procedure, 1924. 
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actual case, which after a careful analysis, reveals the 
unsoundness of the “allocation” theory. 

Let us see what results would be derived by applying 
the “allocation” theory to the example before us. Under 
this method, the market value of $8 which is lower than 
the cost price of $12 will be used. The income state- 
ments of 1924 and 1925 will be as follows: 


1924 
Penns Ber Ge SO. « vcdeccccdds ccsecctevesetiawnnn $12 
Less: Closing inventories Valued at Market............ 
ee A UE or OI i 8a oo lee bk Had aenewmtears $4 
1925 
Sales—By Contract—March 1, 1925............ceceee- $15 
Opening Inventories—January 1, 1925................. 8 
ees oO Se TE Wiiwies 0 veucceccpuhwaeesens $7 


To claim that a loss of $4 was incurred during 1924 
and a profit of $7 realized during 1925, is an absurdity. 
The net profit of $3 which is the difference between the 
profit of $7 and the loss of $4 is truly the profit on the 
sale of the cotton for $15 which cost the seller $12. 
That profit was assured as it was covered by a legally 
enforceable contract to sell at a future time. 

As very little, if anything, has been written on this 
subject, an endeavor will be made to state why the 
matter of “firm sales” contracts was included in the 
field of taxation. The underlying theory of inventory 
valuation is splendidly expounded in a tax decision 
which states in part: 


Profit can arise only through the sale or exchange of 
property. The value of merchandise may increase while 
in the hands of the owner, but mere appreciation must be 
realized by passing through the door of sale or exchange. 
Appreciation may become profit, and it does so, only when 
realized through sale or exchange. A loss, although seem- 
ingly the opposite of a profit, may, however, fall under a 
different rule. A loss may be occasioned by physical de- 
terioration or destruction of property included in an inven- 
tory, or it may be attributable to changes in style or other 
causes affecting salability, or it may be occasioned by 
shrinkage in market value. Where such losses arise even 
though not fully consummated by a sale of the goods, the 
fact of the loss should névertheless be recognized.* 


It is the intention of the tax laws to allow a business 
to take a loss on its inventories due to decrease in value, 
even though the merchandise has not been sold. The 
very fact that the goods are not worth their original 
purchase price is evidence that a loss has been suffered, 
even though no disposition has been made, and it would 
be unjust to tax a firm on inventories which, to all 
practical purpose, should be valued at a lower price. It 
is essentially for this reason that cost or market, which- 
ever is lower, is permissible for inventory valuation. 
There was no intent to obligate a firm to carry into the 
succeeding year an inflated inventory, and allow it to 
take its losses only when the goods were sold. If such 
were the only case, when could a loss be taken on mer- 
chandise which became unsaleable due to change of 
style, broken lots, imperfections or shop wear? It would 
seem that there was no remedy. Therefore, it can 
readily be seen that permission to use market when it 
is lower than cost is equitable and practicable. 

Nevertheless, why should inventories which could be 
used in the fulfillment of “firm sales” contracts, even 
though not specifically allocated to them, be valued at 
market when it is lower than cost? In the example 
which we are discussing how is there any possibility of 
incurring a loss when cotton which was purchased for 


$12 is to be sold at $15. 





September, 1928 





Regardless of the fluctuation 
in the market—let us assume that the market value is 
$1—how could that affect our case? Under any cir- 
cumstances, the $3 profit will be realized as the cotton 
is under contract to be sold for $15. The “firm sales” 
contract is the “protection” against any possible loss 
due to market conditions. It is the writer’s contention 
that permission to use market instead of cost should be 
allowed only in cases where a loss is evident. How can 
it be argued that a loss may be incurred where a legally 
enforceable contract virtually guarantees and protects 
us against a loss? This is the basis of the “protection” 
theory. Regardless whether the goods in an inventory 
are specifically allocated to a contract, the very fact 
that it may be used for the fulfillment of that contract, 
thus precluding any possibility of loss due to market 
conditions—we are assuming thus far that the contract 
price is above cost and market—makes it obligatory that 
the inventory be valued at actual cost. 

Under the “protection” theory the income statements 
for our example would be: 


1924 
PRE OORS. Sie OO IN acoso. o ob vg aire ko-sreo gi berso Pauses $12 
Closing Inventories Valued at Market................. 12 
PROFIT for the Year 1924............0ee0eee. None 
1925 
Sales—By Contract—March 1, 1925.................--$15 
Opening Inventories—January 1, 1925................. 12 
PROFIT for the Year 1925............... viet t $3 


The above income statements are true statements of 
facts. No profit for 1924 was realized, as profits may 
be derived solely through sale or exchange. During 
1925 a profit of $3 is realized, as it is in that year 
that the goods are actually sold and the contemplated 
profit which is the difference between the contract and 
the cost prices is received. 

It may be argued that the goods on hand may be 
sold before the delivery date, and merchandise pur- 
chased at a higher price would be used for the execu- 
tion of the contract. This is summarily answered by 
stating that it would be a transaction subsequent to the 
close of 1924 and so must be considered purely as a 
1925 matter. The valuation of inventories cannot be 
influenced by any contingencies arising during the sub- 
sequent period. Anticipating a refutation, let it be 
remembered that a “firm sales” contract is a definite 
and certain condition, and it cannot be said that the 
valuation at cost of those inventories to which it applies 
is based on a contingency. 

In case of the purchaser’s bankruptcy, breach of con- 
tract, or destruction, the vendor has a claim for damages 
arising from any loss caused by such event. If the loss 
is uncollectible, or where both.parties mutually agree 
to rescind the contract, and the vendor, for business 
reasons, agrees to suffer the loss, then it may be con- 
sidered as such in the year when incurred, namely, 1925. 
_ It seems that the “protection” theory, and not the 
“allocation” theory, will prevail in these matters, as 
the United States Board of Tax Appeals has decided 
that, “A taxpayer obligated under ‘firm sales’ contracts, 
may not inventory merchandise on hand at the close of 
the year of a quality suitable for manufacture to fill 


4Advisory Tax Board Recommendation No. 48, 1 C. B. 47. 
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its contracts, but not specifically appropriated to such 
contracts, at less than cost.’’5 

To summarize, all goods in an inventory at the close 
of the year, which may be used to fill contracts out- 
standing at that time, regardless of appropriation, must 
be valued at cost. 

The example which has been considered may be 
greatly varied or much extended, but no result will be 
gained that could possibly influence the inferences which 
have been evolved from the simple statement of facts 
that was under consideration. 


IV 


In a consolidated corporate report, may the contracts 
of one of the affiliated companies be applied to the in- 
ventories of another? 

Let us assume these premises : 

Company A owns 100 per cent of the stock of Com- 
pany B and at December 31, 1924 they have the fol- 
lowing inventories which are covered by “firm sales” 
contracts with outsiders: 


December 31, 1924— 
Inventory of Cotton—Pounds................ 20 10 


“Firm Sales” Contracts for Cotton... ........60 10 20 
Excess of Inventory Over Contracts.......... 10 a 
Excess of Contracts Over Inventory.......... a 10 


Query: May the excess contracts of B be applied 
to the excess inventory of A and so obligate A to value 
its ten pounds of excess inventory at cost, instead of 
at cost or market whichever is lower. In other words, 
should the inventories of all the affiliated corporations 
be added and then applied to the total of all the con- 
tracts of the entire consolidation, or should the inven- 
tories of each company be applied to its own “firm 
sales” contracts and the excess be non-transferable? 

Although, from the point of view of taxation, affi- 
liated companies are considered as one economic unit 
and their legal entities disregarded, nevertheless, in our 
opinion, any excess of inventory or contracts is not 
transferable. As “firm sales” contracts are matters of 
law, so this query should be answered from the legal 
point of view. 

Let us assume that the ten pounds of excess cotton 
were applied to the excess contracts of B. In case of 
the purchaser’s default could B recover damages? It 
is obvious that unless A had assigned its contracts to 
B, the latter could not be considered as a party to the 
contract and so could not sue for damages. 

However, “firm sales” contracts entered into between 
two or more affiliated companies must be disregarded, 
as in this case the consolidation is not protected against 
any loss due to market conditions. So, if company A 
contracts with its affiliated company B for the purchase 
of 100 pounds of cotton for $30 which costs company 
B $25, and then the market value of the cotton drops to 
$20, a loss to the consolidation of $5 is evident, as 
there is no “firm sales” contract with an outside con- 
cern to protect it against the decrease in value. Fur- 
thermore, intercompany transactions must be eliminated 
in all consolidated matters. 

Although there is room for argument, nevertheless, 
the view that “firm sales” contracts of one affiliated 
company with firms not in the consolidation may not be 
transferred to the inventories of another affiliated com- 


THE NATIONAL INCOME TAX MAGAZINE 333 


pany and so obligate it to value its inventories at cost, 
is the more practicable and equitable. 


V 


In the case where goods in an inventory have not 
been allocated to specific contracts, and are so inter- 
mingled as to have lost their identity, how must they 
be accumulated for valuation? 


Interpreting Article 1612, Regulations 65 in deter- 
mining the cost of intermingled goods, the value of the 
inventory of raw material is arrived at by accumulating 
the last purchases of the period to an amount equal to 
the raw material on hand. The purchases immediately 
preceding these are the cost of the goods in process, 
and the purchases immediately preceding the latter 
denote the cost of the finished goods. Where perpetual 
inventories based solely on cost, are kept, the balance 
as shown by such inventory accounts is deemed to be 
the cost of the goods on hand. 


An interesting problem occurred in the case of a 
sugar company which contracted in September, 1920, 
to sell sugar at 25c per pound, delivery to be made 
during 1921. The vendor based its contract price of 
25c on the fact that the price of raw sugar at that 
time was 23c. It immediately purchased at 23c suf- 
ficient sugar in Java—there was a great scarcity of 
Cuban raw sugar at that time—to supply its demand. 
On December 31, 1920, the price of raw sugar declined 
to 5c per pound. The Java raw sugar due to its dis- 
tance arrived December 1, 1920. On December 10, 
1920, the company purchased Cuban raw sugar at 7c 
per pound, which arrived December 20, 1920. The 
quantity of Cuban.sugar which arrived on December 
20, 1920, and purchased at 7c per pound was sufficient 
to cover the “firm sales” contracts which were based on 
23c per pound of Java sugar. The Java sugar was not 
specifically allocated to the contracts. 

According to Article 1612, Regulations 65, the sugar 
company would be obligated to accumulate the last pur- 
chases—the Cuban sugar purchased at 7c—to the 
amount of the “firm sales” contracts and value that at 
the actual cost of 7c per pound. The remainder of the 
inventory could be valued at the market price of 5c as 
it was not covered by “firm sales” contracts. 

However, the method of valuation used in this case 
was as follows: Sufficient Java sugar was accumulated 
to equal the “firm sales” contracts in which the selling 
price was based on the price of Java sugar prevailing at 
the time of the formation of the contract. Thus, that 
quantity of Java sugar equal to the contracts based on 
them was valued at 23c and the remainder based on the 
market value of 5c. So, where goods in an inventory 
have not been intermingled, but have not been allocated 
to any specific contracts, such goods should be applied 
to the contracts in which the selling price has been based 
on the cost of such goods and regardless of the time 
of their receipt, should be valued at their actual cost. 

In all other cases, where the goods have been so 
intermingled as to have lost their identity, and so could 
not be allocated to specific contracts, the Committee on 

(Continued on page 349) 
~ 5A ppeal of Ewing-Thomas Converting Company, Dec. No. 59, 
B. T. A. 1-121. See also Crown Manufacturing Company, Board 


Dec. 3981 (C. C. H.), and Mutual Chemical Company of America, 
Board Dec. 4093 (C C. H.), decided since this article was written. 











































































































































































































































































































NY discussion of procedure surely should begin 
with the idea of the end to be reached. “Pro- 
cedure” implies a goal. The common and 
narrower goals of the parties to litigation are each to 
win the case. The goal of the body hearing the case 
is not easily defined, but lies somewhere between, on 
the one side, the decision in each case reached after 
the most careful and painstaking study and one that 
makes that case a valuable precedent for future action, 
and on the other side, the expeditious hearing and 
decision. Litigants are fortunate if their case can be 
tried before a body that combines both an unhurried 
hearing and decision carefully reasoned, and an 
expeditious hearing and decision. To 
understand the end to which the 
Board of Tax Appeals aspires, it is 
necessary to understand the purpose 
for which it was created and the con- 
ditions with which it is confronted. 

The principal reason for the crea- 
tion of the Board of Tax Appeals by 
the Revenue Act of 1924 was to 
create an independent, impartial tri- 
bunal outside of the control of the 
Treasury Department, to determine 
disputes between the Treasury De- 
partment and the taxpayers of the 
country after the Treasury Depart- 
ment had fully considered the ques- 
tion in controversy and had finally 
determined that a tax was owing. An 
almost controlling reason for the cre- 
ation of the Board was that the public 
was not satisfied with the situation in 
the Treasury Department, by which 
the individual charged with the duty 
of deciding the case was also charged 
with the duty of collecting the rev- 
enue, and which, therefore, led to resolving doubts 
against the taxpayer and in favor of the Government. 
If a taxpayer was unable to satisfy the official of the 
Treasury Department deciding his case, his only rem- 
edy was to pay the tax and bring suit for its recovery. 
Thus, the first judicial expression upon the disputed 
question was after payment. 

In a report of the Senate Finance Committee, report- 
ing the bill which eventually became the Revenue Act 
- of 1924, it was said: “Although under the existing law 
a taxpayer may, after payment of his tax, bring suit 
for the recovery thereof and thus secure a judicial 
review of the questions involved, he cannot, in view 
of Section 3224 of the revised statutes, which forbids 
suits to enjoin collection of taxes, secure such a deter- 
mination prior to the payment of the tax. The right 
_ *Member, United States Board of Tax Appeals; Address before 
Assoc. of American Law Schools, Chicago, Dec., 1927. Corrected 


to embody certain changes made by Revenue Act of 1928; Pub- 
lished through courtesy of the American Bar Association Journal. 
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of appeal after payment of the tax is an incomplete 
remedy and does little to relieve the hardship oc- 
casioned by an incorrect assessment.” In the same 
report it was also said: “Under the existing law the 
taxpayer, prior to the payment of his tax, may appeal 
to the Commissioner, who has established the Commit- 
tee on Appeals and Review to determine these appeals 
for him. The objections that have been raised to 
this procedure are four: 

“(1) The appeal is from the action of the Bureau 
of Internal Revenue, but is taken to a committee in 
and a part of the Bureau. It is urged that such an 
appeal does not involve a review by an impartial out- 
side body, such as the taxpayer is en- 
titled to prior to the payment of 
the taxes. 

“(2) In the hearing on the appeal 
the person who is to decide the ap- 
peal acts both as an advocate and 
judge since he must both protect the 
interests of the Government and de- 
cide the questions involved. Such 
conditions do not insure an impartial 
determination of the case. 

“(3) If the decision on the appeal 
is in favor of the Government, the 
taxpayer has the right to test the 
correctness of the decision in the 
courts, but if the decision is in favor 
of the taxpayer, the action of the 
Bureau is final and the correctness 
of the decision can never be tested 
in the courts. It is contended that 
this procedure results in the decision 
of most doubtful points in favor of 
the Government. 

“(4) The taxpayer is usually 
forced to come to Washington for 
the hearing of his appeal, an expensive and burdensome 
procedure.” 


Thereafter, the Revenue Act of 1924 created the 
United States Board of Tax Appeals and defined some 
of its power and duties. Twenty-eight members might 
be appointed by the President for two years, and there- 
after, the Board was to have seven members. The 
members should designate their Chairman and should 
have a seal judicially noticed. The members were 
permitted to divide into divisions, hear and determine 
appeals filed, write opinions in cases where the tax in 
controversy was over $10,000, and findings of fact in 
every case. The members of the Board were au- 
thorized to administer oaths, examine witnesses, issue 
subpoenas. The decisions of the Board were to be 
published and its hearings were public. 

Soon after the -passage of the 1924 Act, the Presi- 
dent made recess appointments of twelve members. 
The members immediately designated their Chairman, 
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procured quarters and drew up the first rules of the 
Board, which were published July 28, 1924. Two days 
afterwards the first appeal was filed. Up to September 
of that year the entire Board participated in the hear- 
ing of all cases. In September three divisions were 
created. In October of the same year plans for field 
hearings were announced and between that time and 
the passage of the Revenue Act of 1926 many cases 
were heard in the field by divisions of three members 
or by one or two members on stipulation. At the 
same time there were many cases heard by members 
in Washington. By the end of the year 1924 well 
over a thousand cases had been filed with the Board, 
and by the end of the year 1925 over 10,500 cases 
had been filed. At the time preparations were being 
made for the passage of the Revenue Act of 1926, 
the Board had rendered a large number of decisions 
and cases were being filed with the Board at approxi- 
mately 30 cases a day. It is safe to say that the 
feeling of the general public and of the Treasury De- 
partment was that the Board was fulfilling a useful 
purpose and should be continued and, if possible, it 
should be given sufficient powers to permit it to func- 
tion as rapidly and accurately as possible. 

The Revenue Act of 1926, passed in February of 
that year, therefore, continued the Board “as an inde- 
pendent agency in the Executive branch of the Govern- 
ment.” The Board is composed of sixteen members 
appointed for terms of six, eight, ten and twelve years. 
It was again provided that the Board should designate 
a member to act as chairman who was given certain 
powers in the Act. He could divide the Board into 
divisions of one or more members and refer decisions 
of those divisions to the Board for review. The Board 
was given permission to impose a filing fee of $10 for 
each case. The hearings of the Board and its divisions 
were open to the public. It was provided by Section 
907 (a) of the Act: “The proceedings of the Board and 
its divisions shall be conducted in accordance with such 
rules of practice and procedure (other than rules of 
evidence) as the Board may prescribe and in accord- 
ance with the rules of evidence applicable in courts 
of equity of the District of Columbia.” It was also 
provided: “It shall be the duty of the Board and 
of each division to make findings of fact and decision 
in each case before it, and report thereon in writing; 
except that the findings of fact and report thereon may 
be omitted im case of a decision dismissing any pro- 
ceeding upon motion either of the taxpayer, the Com- 
missioner, or the Board. Whenever the Board deems 
it advisable, the report shall contain an opinion in 
writing in addition to the findings of fact and de- 
cision.” : 

Before considering the rules of practice issued as 
the result of the authority above, it may be advisable 
to point out that the Board, being a Federal body, is 
of limited jurisdiction, limited first by the limitation 
placed upon the Federal Government in general, and 
second by the provisions of the Act creating it. A 
general statement of its functions is that it redeter- 
mines deficiencies asserted by the Commissioner of 
Internal Revenue with respect to income, profits and 
estate taxes but not other taxes, and only as far back 
as income and profits taxes were imposed by the Rev- 
enue Act of 1916, and as estate taxes were imposed 
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by the Revenue Act of 1917. It cannot consider or 
pass upon questions which do not affect tax liability 
and which are academic in their nature, it does not 
and cannot attempt to pass upon questions of admin- 
istrative policy, it has no power by the specific pro- 
visions of the Revenue Act creating it to pass upon 
mathematical errors appearing on the face of the re- 
turn and, should the taxpayer, prior to instituting his 
proceeding before the Board, be adjudicated bankrupt 
or go into receivership, such courts oust the Board of 
jurisdiction. If bankruptcy or receivership comes 
about after the taxpayer has filed a petition with the 
Board, the Board and the courts have concurrent 
jurisdiction. 

The present rules of practice of the Board permit 
the admission to practice of attorneys at law who are 
admitted to practice before the Supreme Court of the 
United States or the highest court of any State or 
Territory or the District of Columbia and certified 
public accountants duly qualified under the laws of 
any State or Territory or the District of Columbia. 
Admission to practice is by application and the Su- 
preme Court of the United States has approved the 
action of the Board in passing upon the qualifications 
of persons applying for admission to practice. Gold- 
smith v. United States Board of Tax Appeals, 270 
U.S See, 

Procedure Before the Board 

A proceeding is initiated before the Board by a 
petition containing a caption with the name of the tax- 
payer as petitioner and the Commissioner of Internal 
Revenue as respondent. The petition contains allega- 
tions showing jurisdiction in the Board, a statement of 
the amount of the deficiency, the nature of the tax, 
the year for which the tax is asserted and the amount 
in controversy as nearly as may be determined. As- 
signments of error are provided for and such assign- 
ments are followed by a statement of the facts upon 
which the petitioner relies as sustaining the assign- 
ments of error. A prayer setting forth the relief asked 
by the petitioner is followed by the signature of the 
petitioner or his counsel and verification of the petition 
and a copy of the deficiency letter from the Commis- 
sioner of Internal Revenue indicating the action of 
the Commissioner contested by the petitioner.’ 

This petition fulfills exactly the same function that 
the bill of complaint, petition or declaration does as 
the initial pleading in a law suit. It is similar, in most 
respects, to the initial pleading in code states, and as 
is required in most code states, is brought in the name 
of the parties in interest. An original and four copies 
are filed with the Board and accompanied by the $10 
filing fee.2 Recent cases by Circuit Courts of Appeals 
have held that the payment of the filing fee before 
the time allotted within which the petition must be 
filed with the Board is not jurisdictional. Immediately 
upon receipt of the petition at the offices of the Board, 
the petition is docketed and given a number and the 
parties notified. A copy is served on the Commissioner 
of Internal Revenue and he has 60 days within which 
to answer, or 45 days within which to move. The 
rules of the Board provide that the answer shall be 
drawn as fully and completely as possible to advise 


1Rule 5. 
2Rules 7 and 8. 













































































































































































































































































































































































































336 





the petitioner and the Board of the nature of the de- 
fense, and that it shall contain a specific admission or 
denial of each material allegation of fact, and shall 
set forth any new mattérs upon which the Commis- 
sioner relies for defense or affirmative relief. The 
answer is served upon the petitioner or his counsel by 
registered mail, and upon its filing the proceeding is 
deemed at issue. The petitioner may amend his peti- 
tion, as of course, at any time before answer is filed but 
after answer is filed, may amend only with the consent 
of the Commissioner or on leave of the Board. Before 
conclusion of the hearing the Board, in its discretion, 
may permit a party to amend the pleadings to conform 
to the proofs.* 

Cases so at issue are placed upon the general calendar 
in the order at which they are at issue, and upon request 
of the petitioner, they may be placed upon the circuit 
calendar for hearing outside of Washington. A day 
calendar is also prepared of the proceedings to be heard 
in Washington and elsewhere, and a reserve calendar 
is maintained to which cases are transferred which 
await, for example, a decision of the Supreme Court in 
a case pending. 

When a proceeding has been placed upon the day 
calendar the clerk advises the parties not less than 15 
days in advance of the place and day where it will be 
called upon the day calendar.® 

The rules provide for submission without a personal 
appearance in proceedings in which no issue of fact is 
raised, or in which evidence of contested facts has been 
submitted other than by oral hearing before the Board, 
or where there is a contested motion not predicated on 
an issue of fact. Briefs may be filed in lieu of personal 
appearance, but the Board, in its discretion, may require 
appearance for argument. This rule is not intended to 
relieve the party upon whom rests the burden of proof 
from adducing at the hearing proper evidence in sup- 
port of the issues and it is provided that failure to ad- 
duce evidence in support of alleged facts which are 
denied by the Commissioner’s answer will be grounds 
for dismissal.6 The Board has held in a number of 
cases construing this rule that it cannot make the find- 
ings which the law requires upon conjecture, ex parte 
statement or argument.’ However, the Board may and 
does make findings where the answer of the Commis- 
sioner admits facts alleged in the petition.® 

The burden of proof is on the petitioner, except that 
in respect of any new matter of fact pleaded in the 
answer the burden is on the Commissioner.® In many 
cases the determination of the Commissioner has been 
approved because of insufficient evidence by the tax- 
payer to overcome this burden. It has been said by 
the Board that the burden of proof upon the taxpayer 
does not require him to negative all possible defenses 
which the Commissioner might raise. In order to de- 
termine the gain or loss upon the sale of property the 
petitioner must prove the cost of the property and the 
cost of the improvements made subsequent to the acqui- 
sition of the property. In one case the Commissioner 


3Rule 14. 

4Rule 18. 

5Rule 25. 

6Rule 29. 

7J. M. Lyon, 1 B. T. A. 378; Bonta Narragansett Realty Cor- 
poration, 1 B. T. A. 208 

8Twin Falls Title and Abstract Co., 1 B. T. A. 962. 
9Rule 50. 
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claimed that certain amounts claimed as improvements 
had been allowed by him in earlier years. The Board 
held this to be a matter of affirmative proof on the part 
of the Commissioner,?° and where the Commissioner 
alleges an affirmative defense by his answer he must 
prove the facts alleged.* In another case the Commis- 
sioner, by an amended answer, alleged that he should 
have disallowed a greater amount in computing invested 
capital of the taxpayer, but he introduced no evidence 
in support of this allegation and the Board refused to 
increase the amount of the deficiency asserted by the 
Commissioner.?? It has been held, however, that if the 
determination of the Commissioner is erroneous upon 
its face, the Commissioner’s determination will 
fail,?* and the Board will take cognizance of and 
adjust an error in a computation appearing on the 
face of a statement attached to a deficiency letter 
which is an exhibit to the petition.* It has been 
held also that the burden of proof to show that an 
assessment has been barred by the statute of lim- 
itations is on the taxpayer. Sections 601 and 602 
of the Revenue Act of 1928 have shifted the burden 
of proof in two classes of cases: in proceedings in- 
volving the issue whether a taxpayer has been 
guilty of fraud with intent to evade tax and in pro- 
ceedings involving liability of a transferee. In both 
instances the burden has been shifted to the Com- 
missioner of Internal Revenue. It is provided that 
the burden as to proving fraud is on the Commis- 
sioner as to all hearings held after the enactment 
of the new law even though the petition was filed 
prior thereto. 


A proceeding may be dismissed for cause upon mo- 
tion of either party or by the Board upon its own 
motion. Motions are placed upon the day calendar and 
may be and often are argued orally and briefed in 
advance of the hearing upon the merits.*¢ 


Briefs are filed within the time fixed by the division 
hearing the proceeding. Usually at the conclusion of 
the hearing the parties ask for sufficient time within 
which to file briefs or agree to submit the case without 
briefs or on oral argument or, in some cases, upon the 
record without either argument or briefs.1*7 Provisions 
are made for the substitution or withdrawal of counsel 
and the substitution of parties.* It is also provided 
that the parties may, by stipulation in writing, filed with 
the Board or presented at the hearing, agree upon any 
facts involved in the proceeding. A great many cases 
with the Board are now being stipulated as to the facts, 
leaving only the question of law to be decided. In 
many cases also counsel for the respective parties even 
agree as to the amount of the deficiency in tax, which 
leaves to the Board only the duty of entering an order 
in accordance with the stipulation.1® The rules of evi- 
dence applicable in the courts of equity in the District 
of Columbia govern the admission of or exclusion of 

10E. O. Fippin, 2 B. T. A. 350. 

11General Lead Batteries br ad 2B. T. A. 392; Nellie 
Kenefick, Executrix, 3 B. T. A. 659. 

12'The Saxman Coal & Coke Co., 2 B. T. A. 175. 

13Bruce and Human Drug Company, 1 B. T. A. 842; Index 
Notion Company, 3 B. T. A. 90. 

14Quadriga Mfg. Co., 2 B. T. A. 1119. 

15Edward M. Lawrence, 3 B. T. A. 40. 

16Rule 32. 

17Rule 35. 


18Rules 36 and 37. 
19Rule 38. 
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evidence before the Board and its divisions. This rule 
enacts the requirement of the Revenue Act of 1926. 
In general the Board takes judicial notice of those 
things of which courts take judicial notice,2° receives 
evidence of customs and common understandings,”* and 
considers the ordinary presumptions known in the gen- 
eral rules of evidence.** The Commissioner’s findings 
are not considered conclusive, except in so far as the 
final determination of the Commissioner giving rise to 
the proceeding results in throwing the burden of proof 
on the taxpayer.** 

The Board has had many cases in which the com- 
petency of witnesses has been considered in arriving 
at the final decision of the Board. Most of those, 
however, are cases in which the question is as to the 
knowledge of the facts by the witness or as to the 
qualifications of the witness as an expert. Such ques- 
tions, obviously, deal merely with the weight to be 
given to the testimony.** 

A transcript of the proceedings is made by the official 
reporter.” It is provided that documentary evidence 
may be replaced by copies.”® 

Subpoenas are issued only upon filing of a written 
application which states the names and addresses of 
the witnesses and details as to the place, time of ap- 
pearance, and in the case of documentary evidence, a 
sufficient description.2*’ Depositions are taken upon 
application and order of the Board or by stipulation 
of the parties and are either upon oral examination or 
upon written interrogatories.”® 


At the hearing of the case counsel for both parties 
enter their appearance, petitioner makes his opening 
statement and the Commissioner’s counsel makes his. 
The petitioner presents his evidence, his witness being 
subject to cross examination by the Commissioner’s 
counsel, and when the petitioner has closed his case 
the respondent presents whatever evidence he has, his 
witnesses also being subject to cross examination. At 
the conclusion of the hearing the parties determine 
whether they will argue the matter orally, file briefs or 
submit the proceeding upon the record, the case is 
taken under submission and findings of fact and a de- 
cision are made by the division hearing the case. Under 
the present procedure the division usually consists of 
a single member. A tentative report of the case, con- 
sisting of findings of fact and opinion, is made by the 
division and is submitted to two other members of the 
Board for their suggestions. The completed report 
of the division is then sent to the Chairman who, 
within thirty days, may order it reviewed by the entire 
Board or may have it promulgated as a division de- 
cision. If it is not reviewed by the Board it is promul- 
gated as the decision of the member hearing the case. 
If it is reviewed by the Board it is so designated. 


Section 601 of the Revenue Act of 1928 changes the 
procedure so as to expressly provide that it is the duty 


20Tonawanda Power Co., 3 B. T. A. 1195. 

21Amalgamated Sugar Co., 4 B. T. A. 568. 

22Rt. Cumberland Hotel Co., 1 B. T. A. 1256; Savoy Oil Co., 1 
B. T. A. 230; Minden Lumber Co., 2 B. T. A. 234. 

‘23The Sneath Glass Co., 1 B. T. A. 736; River & Rail Storage 
Co., 1 B. T. A. 1098 


24Neuse Mfg. Co., 1 B. T. A. 769; J. H. McDermott Oil Co., 3 
B. T. A. 689; Clearfield Lumber Co., 3 B. T. A. 1282. 

25Rule 40. 

26Rule 43. 

27Rule 44. 


28Rules 45 to 47. 
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of the divisions of the Board, in the first instance, to 
determine the proceeding and to make a report of such 
determination. The report of the division becomes 
the report of the Board within 30 days after such 
report by the division unless the Chairman directs a 
full review by the Board. Provision is also made that 
a report of a division shall not be a part of the record 
in any case in which the Chairman directs that the 
report be reviewed by the Board. 

A recent decision of the Supreme Court of the Dis- 
trict of Columbia held that the former practice of the 
Board in reviewing each case without a specific order 
by the Chairman was in conflict with the requirements 
of the law, and that, therefore, the decision of the 
division is the decision of the Board unless specifically 
ordered to be reviewed. The court also held that 
should a review be ordered by the Chairman, the inter- 
ested taxpayer should be notified that such review was 
to take place “and that he should be given an oppor- 
tunity to be heard before the Board . . .”?® After 
the decision of the Board, whether by the Board as a 
whole or by the division, is promulgated, the Board 
makes a settlement of final determination under Rule 
50. The parties may stipulate that the deficiencies or 
overpayments shall be redetermined at a stated amount, 
and file a stipulation as the basis of an order on con- 
sent, or either party may prepare a proposed rede- 
termination showing the basis and method of its com- 
putation and file it with the Board. A copy is served 
on the adverse party and the matter is set for hearing 
on the settlement. If the opposing party does not 
agree he files a computation of his own and the parties 
may appear before the division from which the decision 
emanated to argue which computation is in accord 
‘with the Board’s opinion. On such settlements it is 
not uncommon for the parties to ask for the introduc- 
tion of further evidence, either supplementing the 
evidence introduced at the hearing or covering points 
not raised at the hearing. The consistent practice of 
the Board has been to refuse further evidence upon the 
final determination and this practice is now stated in 
Rule 50. The few exceptions to the rule have been 
cases in which the decision by the Board has raised 
issues which were not considered by the parties. In 
such a case it would seem that the preferable pro- 
cedure would be to grant a new trial for the presenta- 
tion of such issues, since, otherwise, the trial of a 
case is piece-meal and unsatisfactory to all parties, 
the Board included. 

A further rule of the Board (Rule 62) prescribes 
the method for hearing the difficult questions involved 
in special assessment cases, and provides for a sever- 
ance of issues by first considering the question of 
whether special assessment is permitted and then, if 
so, to determine the extent of the relief. 

At the end of November, 1927, there were pending 
before the Board 19,642 cases. Of this number 1,651 
were not at issue, 12,968 were on the general calendar, 
567 were on the reserve calendar, awaiting a: decision 
in a controlling case, 2,286 were on the circuit calendar 
for hearing in the field, 489 were on the day calendar, 

(Continued on page 349) 
7 29United States ex rel McCandless v. United States Board of 


Tax Appeals, decided October 14, 1927. Reversed by the Court 
of Appeals of the District of Columbia in June, 1928. 
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Withholding Tax at Source in the Case of 
Tax-free Covenant Bonds 

O facilitate administration of the statutory re- 
‘tae of the Act’of 1928 relating to withhold- 
ing of tax at the source on account of tax-free covenant 
bonds, Section 144(a), the Commissioner of Inter- 
nal Revenue has divided corporation bonds con- 
taining a tax-free covenant clause into two classes, 
according to the liability assumed by the obligor. 
Mimeograph 3659. 

Corporation bonds which contain a tax-free covenant 
clause in which the liability assumed by the obligor 
exceeds 2 per cent will be referred to as tax-free 
covenant bonds Class A and corporate bonds which 
contain a tax-free covenant clause in which the liability 
assumed by the obligor does not exceed 2 per cent will 
be referred to as tax-free covenant bonds Ciass B. 

The ruling cites the following provisions as typical 
illustrations of the two classes of bonds. 

Class A 


Both the principal and interest of this bond are payable with- 
out deduction, defalcation, or abatement to be made of anything 
for or in respect of any taxes, charges, or assessments what- 


soever. 
Class B 


All payments upon this bond, both of principal and interest, 
shall be made without deducting any Federal income tax (not 
exceeding the present rate of 2 per cent per annum upon said 
interest) imposed by any present or future law of the United 
* States of America which M may be required to pay, deduct, or 
retain from said interest payments. 

Rates of tax required to be withheld under Section 


144(a) are illustrated by the following table: 


Owner Class A Bonds Class B Bonds 
Citizen or resident of United States 

(individual or fiduciary)........ 2% 2% 
Resident partnership ............. 2% 2% : 


Nonresident alien (individual or 

ae ae 2% 5% 
Partnership not engaged in trade 

or business within United States 

and not having any office or place 

of business therein, composed in 

whole or in part of nonresident 

UNE. une coe and nacenGseaeess 2% 5% 
Foreign corporation not engaged in 

trade or business within United 

States and not having any office 

or place of business therein..... 2% 12% 
CE ais caccccccvedeccvs 2% 


Further explanation of the statutory requirements 
are made as follows: 

Section 144 (a) imposes no new requirement upon 
debtor corporations whose obligations fall within Class 
A, as the tax is required to be withheld at the same 
rates and from the same class of persons as was re- 
quired under the Revenue Act of 1926. Debtor cor- 
porations whose obligations fall within Class B, how- 
ever, will be required to pay to the Government not 
only a tax equal to 2 per cent assumed by them, but 
will also be required to withhold a tax equal to 3 per 
cent or 10 per cent, in order that the total tax of 5 per 
cent or 12 per cent may be paid to the Government. 

The rates of tax required to be paid to the Govern- 
ment with respect to interest on Class B bonds paid to 
citizens or residents of the United States (individual or 
fiduciary) or resident partnerships are at the same rates 
as were required under the Revenue Act of 1926. 
The increased rates of tax required to be withheld 
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from interest on Class B bonds are applicable only to 
payments of interest made after the enactment of the 
Act. The Revenue Act of 1928 was enacted 8 a. m. 
eastern standard time, May 29, 1928. Tax at the rate 
of 2 per cent is, therefore, required to be withheld from 
interest payments made on tax-free covenant bonds, 
both Class A and Class B from January 1 to May 28, 
1928, both dates inclusive, the increased rates provided 
in Section 144 (a) of the Revenue Act of 1928 being 
applicable only to payments made after 8 a. m. eastern 
standard time, May 29, 1928. 

The provisions relative to the benefits of credits 
against net income and withholding at the rate of 1% 
per cent, in Section 221 (b) of the Revenue Act of 
1926 are incorporated in the Revenue Act of 1928 as 
Section 144 (a) (2) and (3), respectively, and need 
no further explanation. 

Form 1000 is being revised. Form 1000 Revised, 
March, 1926, should be used until the new form is 
distributed. 

All inquiries concerning this mimeograph letter 
should be marked for the attention of IT:E:RR. 


Automobile Tax Refunds Safeguarded by 


Extending Date for Filing Returns 

ROVISION is made in Section 422 of the Rev- 

enue Act of 1928 that where prior to the date of 
the enactment of the act (May 29, 1928) any article 
subject to the tax imposed by the Section 600 (1) of 
the Revenue Act of 1926" has been sold by the manu- 
facturer, producer or importer, and is on such date 
held by a dealer and intended for sale, there shall be 
refunded to the manufacturer, producer, or importer 
the amount of the tax, or if the tax has not been paid, 
the tax shall be abated. 

In order to facilitate the taking of these credits, the 
period for filing April and May, 1928, excise returns 
has been extended to September 29, 1928. Mim. 
3657 : VII-30-3827. 

With reference to the disposition of the refunds, 
Section 421 (d), Act of 1928, provides: 

When the refund credit, or abatement provided for in this 
section has been allowed to the manufacturer, producer, or 
importer, he shall remit to the dealer to whom was sold the 
article in respect of which the refund credit abatement was 
allowed, so much of that amount of the tax corresponding to 
the refund, credit, or abatement as was paid or agreed to be 
paid by the dealer. Upon the failure of the manufacturer, 
producer or importer to make such remission he shall be liable 
to the dealer for damages in the amount of three times the 
amount thereof, and the court shall include in any judgment 
in favor of the dealer in any suit for the recovery of such 
damages, costs of the suit and a reasonable attorney’s fee to 
be fixed by the court. 2 ; 

Further statutory requirements relative to refund of 
the automobile taxes are contained in Sections 423 and 
424, as follows: 

Sec. 423—Refund of Automobile Tax to Vendee 

(a) If (1) any person has, prior to January 1, 1928, made 
a bona fide contract with any other person for the sale or lease, 
after the enactment of this Act, of any article in respect of 
which a tax is imposed by Section 600 (1) of the Revenue Act 
of 1926, and (2) the contract price includes the amount of the 
tax imposed by such section, and (3) such contract does not 


1Automobile chassis and bodies and motor cycles (including 
tires, inner tubes, parts, and accessories, therefore, sold on or in 
connection therewith or the sale thereof), except automobile 
— chassis bodies, automobile wagon chassis and bodies and 
ractors. 
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permit the deduction from the amount to be paid thereunder of 
the whole of the tax imposed by such section, then the vendor 
or lessor shall refund so much of the amount of such tax as is 
not sO permitted to be deducted from the contract price. 

(b) Any refund by the vendor or lessor under subsection 
(a) shall be made at the time the sale or lease is consummated. 
Upon the failure of the vendor or lessor so to refund, he shall 
be liable to the vendee or lessee for damages in the amount of 
three times the amount of such refund, and the court shall 
include in any judgment in favor of the vendee or lessee in 
any suit for the recovery of such damages, costs of the suit 
and a reasonable attorney’s fee to be fixed by the court. 

Sec. 424—Refund of Automobile Accessories Tax 

(a) No refund shall be made of any amount paid by or 
collected from any manufacturer, producer, or importer in 
respect of the tax imposed by subdivision (3) of Section 600 
of the Revenue Act of 1924, or subdivision (3) of Section 
900 of the Revenue Act of 1921 or of the Revenue Act of 
1918, unless either— 

(1) Pursuant to a judgment of a court in an action duly 
begun prior to April 30, 1928; or 

(2) It is established to the satisfaction of the Commissioner 
that such amount was in excess of the amount properly payable 
upon the sale or lease of an article subject to tax, or that such 
amount was not collected, directly or indirectly, from the pur- 
chaser or lessee, or that such amount, although collected from 
the purchaser or lessee, was returned to him; or 

(3) The Commissioner certifies to the proper disbursing 
officer that such manufacturer, producer, or importer has filed 
with the Commissioner, under regulations prescribed by the 
Commissioner with the approval of the Secretary, a bond in 
such sum and with such sureties as the Commissioner deems 
necessary, conditioned upon the immediate repayment to the 
United States of such portion of the amount refunded as is 
not distributed by such manufacturer, producer, or importer, 
within six months after the date of the payment of the refund, 
to the persons who purchased for purposes of consumption 
(whether from such manufacturer, producer, importer, or from 
any other person) the articles in respect of which the refund 
is made, as evidenced by the affidavits (in such form and con- 
taining such statements as the Commissioner may prescribe) 
of such purchasers, and that such bond, in the case of a claim 
allowed after February 28, 1927, was filed before the allowance 
of the claim by the Commissioner. 

(b) The second proviso under the heading “Internal Rev- 
enue” in Section 1 of the First Deficiency Act, fiscal year 1928, 
and the second proviso of the fourth paragraph under the head- 
ing “Internal Revenue Service” in Section 1 of the Treasury 
and Post Office Appropriation Act for the fiscal year 1929, are 
repealed. 


American Bar Association Tax Committee 
Authorized to Continue Services 


T THE annual meeting of the American Bar 

Association, which was held at Seattle in the 
fourth week of July, the Special Committee on Federal 
Taxation, many of whose recommendations in behalf 
of taxpayers have been enacted into law, was author- 
ized to continue its services. A summary of the rec- 
ommendations of the committee which were adopted by 
Congress in the Revenue Act of 1928 was published in 
the July number of the Nationat INcomME Tax 
MAGAZINE, p. 262. 

In introducing the resolution for continuation of the 
Committee, Mr. Hugh Satterlee, chairman, outlined the 
scope of prospective future activities as follows: 

The subject of Federal Taxation is, of course, one that 
will continue to be of legal importance for probably some 
years. There are at least three ways in which our commit- 
tee can be of service in the situation. In the first place, 
the Board of Tax Appeals is a quasi court now, as you 
know, of outstanding importance. Its members are feeling 
their way in working out procedure and practice, and they 
welcome suggestions from members of the Bar, and par- 


ticularly through a medium for furnishing such suggestions 
such as your Committee on Federal Taxation. 
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In the second place, the relations of the committee at the 
present time with the Treasury Department are most cor- 
dial, and we have already been told by representatives of 
the Treasury that when the regulations under the new act 
are formulated to some extent they will want our coopera- 
tion in working them out, so far as we can properly give 
such cooperation. 

In the third place, in matters of legislation, of course, 
where there is, as during this last year, general legislation 
pending, there is plenty of opportunity for service; and 
even in periods when there is no general legislation bills 
are continually coming before Congress affecting some phase 
or other of taxation, and the policy of watchfulness is neces- 
sary at all times to forestall freak measures at some time. 

For these reasons and because probably in the next two 
or three years there will be another general revision -of the 
Revenue Acts, this time even more attention than in the 
past will undoubtedly have to be paid to the form of the 
measure as distinguished from the substance, and we feel 
that the committee should by all means be continued. 


New Corporation Returns 


HE following ruling (Mim. 3651 :VII-30-3823) 

has been issued relative to the availability and use of 
the new corporation returns for corporations whose 
income is computed on a fiscal year basis: 

In the Revenue Act of 1928 the tax imposed on a corporation 
is reduced from 1314 per cent to 12 per cent, and the exemption 
increased from $2,000 to $3,000, effective as of January 1, 1928. 

On account of this reduction in tax the corporation income 
tax return for the fiscal year 1928, Form 1120A, is now being 
revised, and a supply of these forms will be furnished to col- 
lectors for distribution at an early date. 

The returns already filed by corporations for a fiscal year 
ended in 1928, on which the tax was computed at 13% per cent 
for the entire year and the assessment made, should be for- 
warded to the Bureau without making the usual preliminary 
audit. Such taxpayers should be requested to file amended 
returns on the revised Form 1120A on or before the date the 
second installment of tax is due. 

Upon receipt of these amended returns on the revised form 
the collectors will prepare office claims in abatement for the 
amount of tax overassessed and adjust the final installments of 
tax accordingly. These returns should be forwarded to the 
Bureau after the usual preliminary audit together with the 
claims in abatement. 

In case a corporation is granted an extension of time in 
which to file its return for a fiscal year ended in 1928, and a 
tentative return showing the estimated amount of tax is filed, 
such return should be retained in the office of the collector until 
—_ return is filed by the corporation on the revised Form 
1120A. 

Correspondence in regard to the procedure outlined herein 
should refer to the number of this mimeograph and to the 
symbols IT:E:RR. 


Court Decisions 


Affiliated Corporations.—Two corporations were held not 
to be affiliated for the years 1918 to 1921 where one cor- 
poration and six of its nine shareholders owning seventy 
per cent of its stock owned forty-nine to fifty-eight per cent 
of the stock of the other, the fact that friends and relatives 
owned the remaining fifty-one to forty-two per cent not 
constituting the control as contemplated by the statutes.— 
U. S. District Court, Dist. of Montana, in Montana Mercan- 
o Co. and Western Wholesale Company v. Rasmusson. No. 
451. 

Association He!d Tax-exempt.—The Kansas City Hay 
Dealers Association is held to be exempt from income tax 
under Sec. 231 (7), Act of 1924, as a business league not 
organized for profit, and no part of the net earnings of 
which inures to the benefit of any private shareholder or 
individual—U. S. District Court, W. D. of Missouri, W. 
Div., in Kansas City Hay Dealers Association v. Noah Crooks, 
Internal Revenue Collector. No. 6794. 

Banks—Nondeductible Losses—Loans evidenced by 
promissory notes, inadequately secured, made to, and heavy 
overdrafts by, officers and directors of a bank are not de- 
ductible (a) as losses where the bank officials acted with- 
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out fraudulent purpose to injure the bank or to appropriate 
the sums to their own purposes to the detriment of the 
bank, nor (b) as bad debts where charged off in a subse- 
quent year. F 


State and county taxes assessed against the holders of 
bank stock and paid by the bank without reimbursement, 
held not deductible by the bank under the 1918 Act.— 
United States Circuit Court of Appeals, Ninth Circuit, in 
E. W. Porter, Commissioner of Finance of State of Idaho, 
Liquidating Agent of the Citizens State Bank of Buhl, Idaho, 
an Insolvent Banking Corporation, v. United States of America. 
No. 5361. 


Bankrupts—Payment of Tax Claims.—The claim of the 
United States for income and capital stock taxes made in a 
supplemental claim filed within six months of the con- 
firmation by the District Court of a composition agreement 
providing for payment in full to priority and secured credi- 
tors (including a claim in a smaller amount for Federal 
taxes), should be paid out of the unexpended balance of 
the composition fund, to the extent of such balance, the fact 
that the bankrupt secured the composition fund from the 
plaintiff being immaterial since when it was deposited pur- 
suant to the bankrupt’s offer of compromise, it was im- 
pressed as a trust fund belonging to the bankrupt out of 
which the composition was to be effected. District Court 
decision, with the title Jn re Moyer’s Home Store, Inc., 
Bankrupt, decided Nov. 27, 1927 (not yet reported), affirmed. 
—United States Circuit Court of Appeals for the Third Cir- 
cuit, in Jack Wechsler v. United States of America, No. 3764, 
March Term, 1928. 


Capital Stock Tax.—A corporation was held not to be 
“carrying on or doing business” within the meaning of the 
capital stock tax acts during or within the years June 30, 
1919 to June 30, 1925, inclusive, its activities being limited 
to holding and protecting its capital investment.—U. S. 
District Court, E. D., Wisconsin, in Del Norte Company, a 
Wisconsin Corporation, v. A. H. Wilkinson, Collector of In- 
ternal Revenue. Nos. 1689, 1880. 


Depreciation and Obsolescence Allowances.—A lessee of 
buildings in the business of holding property under long 
term leases and of subletting it for shorter terms is entitled, 
under the 1918 Act, to a deduction for exhaustion of such 
buildings held under ninety-nine year leases, renewable for- 
ever, requiring the lessee to maintain on the premises build- 
ings of fair cost or value of not less than a stipulated 
amount in no case less than the value of the existing build- 
ings and to keep the buildings in “like condition as the 
same are now in,” since, for every practical purpose, they 
are the lessee’s buildings and constitute his capital so far 
as they are consumed in his business. 


The Court could not find that rulings, including the regu- 
lations, cited in the argument by. the Government, were 
made pursuant to any uniform departmental construction 
which might be said to have received legislative sanction 
by the passage of subsequent revenue acts, and the expres- 
sions in an office decision, which might be thought to be 
applicable, should be treated as the Department itself treats 
such rulings—as merely applying to the facts then under 
consideration.—United States Circuit Court of Appeals, 
Sixth Circuit, in J. Harry Wiener v. Harry H. Weiss and 
C. F. Routzahn as collectors of internal revenue, Nos. 4930- 
4931. Decision of District Court, No. Dist. of Ohio, E. 
Div., Dec. 9, 1926, reversed. District Court decision pub- 
lished as T. D. 3970; C. B. VI-1, p. 222. 


A deduction for plant depreciation in the nature of ob- 
solescence claimed over the period of a logging contract 
must be established by a preponderance of proof that the 
obsolescence claimed is reasonably or practically certain to 
take place—United States Circuit Court of Appeals, Ninth 
Circuit, in Lassen Lumber & Box Co., a corporation, v. D. H. 
Blair, Commissioner of Internal Revenue, No. 5331. Board of 
Tax Appeals’ Decision, 6 B. T. A. 241 (2170 [C. C. H.]), 
affirmed. 


Depletion and depreciation deductions on the unit of pro- 
duction basis for 1918 and 1920 on coal mining properties 
should be based on the original estimate of recoverable coal 
when the property was acquired, and not on a new and cor- 
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rected estimate made in "4922. The new estimate is only 
to be used in determining the allowances to be distributed 
annually to the capital remaining to be recovered after 
such estimate was made.—U. S. District Court, W. D., 
Penn., in Kehota Mining Company v. C. C. Lewellyn, former 
Collector of Internal Revenue, Nos. 4941, 4942 Law. 

Federal Estate Tax.—Congress has the power to tax any 
transmission of property effected by death even though by 
the law of the decedent’s domicile such property was not 
part of his estate, and the enactment of Sec. 402 (e), Act of 
1918, indicates a clear intent to exercise that power. 

The power of appointment exercised by a decedent, the 
beneficiary of a testamentary trust created for the benefit of 
the grantor’s children providing that the trust was to endure 
throughout the lives of all his grandchildren then in being 
and for twenty-one years thereafter, construed by the state 
court to be a power to appoint one-seventh of the entire 
estate, exercisable either by deed or by will, the disposition 
thereof taking effect in possession (a) of the income, only 
upon the death of the donee, and (b) of the principal, upon 
the termination of the trust, was held to be a general power 
of appointment within the meaning of Sec. 402 (e), Act of 
1918, the value of such property passing under such power 
of appointment to be included in decedent’s gross estate, 
since the latitude of the donee’s power of disposition rather 
than the quantum of the interest disposed of or the time 
of its vesting being important.—U. S. District Court, E. 
Dist., Penn., in Fidelity-Philadelphia Trust Company, Execu- 
tor, v. Blakely D. McCaughn, formerly Collector of Internal 
Revenue. No. 13588, December term, 1927. 


The transfer, admitted to se been made in contempla- 
tion of death, by the decedent of stock of a corporation to 
himself in trust for his wife with remainder over to their 
children in consideration for the transfer of stock of a 
lesser amount by his wife to herself in trust for the decedent 
with remainder over to their children was held not to be in 
substance “a bona fide sale for a fair consideration in money 
or money’s worth” within the meaning of Sec. 302 (c), 
Act of 1924, and the value of such stock should be included 
in the decedent’s gross estate.—United States Circuit Court 
of Appeals, Third Circuit, in Edgar J. Phillips and Earl A. 
Darr, Executors, v. Edward E. Gnichtel, as Collector of In- 
ternal Revenue. No. 3753, Oct. term, 1927. 


The estate tax imposed by the 1918 Act upon the value 
of the interest passing to the surviving spouse by operation 
of the Nebraska and Iowa statutes violates the constitu- 
tional limitation upon the power of Congress to lay direct 
taxes. Rule in Munroe v. U. S., et al., 10 Fed. (2d) 230, 
applied. U. S. District Court, District of Nebraska, in Albert 
Krug v. Allen, Collector, No. 1815 Law; Gotleib v. United 
States of America, No. 1916 Law; Grace 'H. Wolfe v. Allen, 
Collector, No. 1964 Law; Daisy R. Sanford ct al., v. United 
States of America, No. 561 Law. 

Income Tax Information—Disclosure of Taxpayer’s 
Transactions by Bank.—An injunction was refused in a suit 
filed against an internal revenue agent and a bank to re- 
strain the bank only from producing its records showing the 
details of the deposits and withdrawals of the taxpayer for 
a stated period pursuant to a summons issued under Sec. 
1104, Act of 1926, to such bank by the internal revenue 
agent, until the Court had determined what of such records, 
if any, the bank may be required to submit according to the 
terms of the summons. 

The Court held that the petitioner has no proprietary 
interest in the books and records called for by the sum- 
mons and that evidence failed to support the allegation 
that irreparable injury would result to him if the bank 
responded to the summons. “A national bank is a public 
institution,” says the opinion, “receiving a valuable fran- 
chise from the government, and it should recognize an obli- 
gation to aid the Federal authorities in the administration 
of its laws, so far as it is compatible with its duty to its 
customers. It is well settled that the relation of banker 
and depositor in their pecuniary dealings is that of debtor 
and creditor. National Bank of the Republic v. Millard, 10 
Wall. 152.”—District Court of the United States, in Robert 
C. Cooley v. Frank E. Bergin, et al., Equity No. 2984. 

Inventory Losses.—Sec. 234 (a) (14) (a) and (b), Act of 
1918, permitting a deduction for 1918 of a substantial loss re- 
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sulting from any material reduction (not due to temporary fluc- 
tuation). of the value of the inventory for 1918 sustained after 
the close of the taxable year creates a single comprehensive right 
to be accorded equally and generally to taxpayers, and a tax- 
payer who, at the time of filing its 1918 return, filed a claim for 
abatement because of a reduction in the value of its inven- 
tory between the close of its 1918 taxable year and the date 
of filing its return may not deduct such losses in its 1918 
return where, by the close of the taxable year 1919, it had 
not sustained a loss through the sale of its inventory nor 
due to depreciation on the portion of the inventory on hand 
at the close of its 1918 taxable year.—U. S. District Court, 
No. Dist. of Iowa, in H. B. Glover Company, a corporation, 
v. Lars E. Bladine, Collector. No. 284, Law. 

Invested Capital—A corporation, and not a stockholder 
thereof, was held to have purchased its own stock which, 
as treasury stock, was properly excluded from invested 
capital under the 1917 Act. 

The burden of proof upon a corporation of establishing 
that stock, claimed to have been issued for good will upon 
incorporation of a business conducted by a partnership, 
represented the purchase price of such good will and that 
a guid pro quo had actually been received therefor was held 
not to have been borne by the taxpayer and the amount 
claimed for good will was properly excluded from invested 
capital for 1917.—U. S. District Court, E. Dist., Virginia, in 
J. R. Johnson & Co., Inc., v. Noel, Collector of Internal Rev- 
enue. 26 Fed. (2d) 670. 

Lessees—Deductions.—Amount paid in 1921 as a bonus 
for a lease by a taxpayer on the cash receipts and disburse- 
ments basis who was not to take possession of the property 
until January 1, 1922, is not deductible in 1921 as a payment 
required to be made as a condition to the continued use or 
possession of property within the meaning of Sec. 234 (a) 
(1), Act of 1921.—U. S. District Court, Dist. of Mass., in 
J. Alland & Brother, Inc., v. United States. Law No. 2943. 

Nontaxable Income.—The portion of the proceeds from 
the sale of cemetery lots paid by a cemetery association to 
a trustee under an irrevocable agreement of trust and pur- 
suant to Kansas statute, the income of which was to be 
used for the perpetual care of such lots, is not taxable 
income to the association.—U. S. District Court, District of 
Kansas, Sec. Div., in American Cemetery Company, a Cor- 
poration, v. The United States of America. No. 1006. 





An annuity payable first out of income but if necessary 
out of principal, of a trust fund created by will acquired by 
a widow solely in lieu of and in consideration for the re- 
linquishment of statutory rights in the estate is a purchased 
annuity and exempt from income tax under the purchase 
price is returned.—U. S. District Court, Dist. of Conn., in 
Eva F. Warner v. James J. Walsh, Collector. No. 3142 Law. 

Refunds, Suits for.—Suit by the Commissioner of Finance 
of the State of Idaho as liquidating agent of an insolvent 
bank, upon a claim for refund of 1917 taxes is barred where 
no waiver for 1917 was filed and the evidence does not 
establish the claim for refund was filed within four years 
after the date of payment of the tax.—United States Circuit 
Court of Appeals, Ninth Circuit, in E. W. Porter, Commis- 
sioner of Finance of State of Idaho, liquidating agent of the 
Citizens State Bank of Buhl, Idaho, an insolvent banking cor- 
poration, v. United States of America. No. 5361. 





A District Court has jurisdiction of a suit for refund of 
taxes for a year involved in a proceeding before the Board 
of Tax Appeals where the proceeding before the Board was 
filed prior to the date of the enactment of the 1926 Act, and 
heard after such date. 

A taxpayer may sue for the recovery of taxes illegally 
collected upon rejection in 1925 of a claim for refund there- 
ior, where, prior to the enactment of the 1926 Act, it had 
appealed to the Board from a deficiency asserted for the 
same year by the Commissioner involving a different issue, 
and, after the enactment of such Act, hearings were heard 
and the decision of the Board, in which the claim for re- 
fund was not considered, was rendered, and such decision 
of the Board on an unrelated issue may not be pleaded as 
res adjudicata in a suit to enforce the claim for refund.— 

S. District Court, Dist. of Mass., in Old Colony Railroad 
Commie (New York, New Haven and Hartford Railroad Co., 
Lessee), v. United States of America. 
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A taxpayer is not limited in a suit for recovery of taxes 
to the reasons for relief sought advanced in the claim for 
refund made to the Commissioner. 

Taxes for the years 1919 and 1920 voluntarily paid and 
without protest may not be recovered by suit against the 
collector begun after the enactment of the 1924 Act, Sec. 
1014 (a) of that Act applying to suits begun after the pass- 
age of the Act as a result of transactions which arose after 
its passage and as to payments made and penalties or sums 
exacted and collected after its passage. 

Action commenced after the passage of the 1921 Act for 
the recovery of internal revenue taxes erroneously paid will 
lie against the collector, individually, to whom the tax was 
paid, though no longer in office.—U. S. District Court, Dist. 
of Conn., in Eva F. Warner v. James J..Walsh, Collector. 
No. 0142 Law. . 

Statute of Limitations.—The failure of an officer of the 
Government to notify a taxpayer of the disallowance of a 
claim for refund within the period prescribed by Sec. 3226, 
Rev. Stats., may not defeat the right of the taxpayer to 
sue for recovery of taxes, where notice of such disallow- 
ance’ was received by mail from the Commissioner and 
suit was begun more than two years after the disallowance 
of the claim.—U. S. District Court, No. Dist. Ohio, E. Div., 
in The Mahoming Coal Railroad Co. and the New York Cen- 
tral Railroad Co. v. United States of America. No. 14311 Law. 


Tax-free Covenant Bonds.—The obligor on tax-free cove- 
nant bonds is not entitled to the 25% reduction of 1923 
taxes provided in Sec. 1200, Act of 1924, on its tax liability 
on such tax-free covenant ‘interest, such obligor not being 
the taxpayer.— United States District Court, So. Dist. of 
New York, in Union Pacific Railroad Company v. Frank K. 
Bowers, L. 36-121; Oregon Short Line Railroad Company v. 
Frank K. Bowers, ,* 36-122; Oregon-Washington Railroad & 
Navigation Company v. Frank K. Bowers, L. 36-123; The St. 


Joseph and Grand Island Railway Company v. Frank K. Bow- 
ers, L. 36-124. 


Transferees—Tax Liability—The United States may pro- 
ceed in equity against the transferee of all the assets of a 
corporation for the recovery of the balance due on 1920 
taxes from the transferor, no notice having been mailed to 
the transferee pursuant to Sec. 274 (a), Act of 1926. Sec. 
280, Act of 1926, should not be construed to deprive the 
United States of the power expressly conferred by other 
statutory provisions to pursue in the courts any proper 
remedy for the collection of taxes and other debts due to it. 
—U. S. District Court, Dist. of Mass., in United States of 
America v. Greenfield Tap & Die Corporation. 


Waivers—Valid.—A waiver executed and filed by a Penn- 
sylvania corporation resulting from the merger and con- 
solidation of two Pennsylvania corporations was held valid 
for the purpose of accomplishing a refund of income taxes 
overpaid by one of the merged companies for the fiscal 
year 1921, all the rights, franchises and privileges of the 
constituent companies, including the right to claim the 
taxes involved, under the Pennsylvania law, being trans- 
ferred and vested in such corporation, which in exercising 
such right was the taxpayer within the meaning of Sec. 
284 (g), Act of 1926.—U. S. District Court for the Middle 
District of Pennsylvania, in The Lyman H. Howe Films 
Company v. David W. Phillips, Collector. No. 1995. 


A taxpayer is entitled to the benefit of the general order 
of the Commissioner issued April 11, 1923, fixing April 1, 
1924, as the date of expiration for unlimited waivers for 
1917 income taxes, where an unlimited waiver of 1917 taxes 
was signed by the taxpayer on April 5th, 1923, mailed April 
10th, 1923, and received by the Commissioner April 13th, 
1923, the date of signing and mailing of the waiver con- 
trolling. 

A taxpayer’s claim for credit against taxes due for the 
years 1916 and 1917 of an overpayment of taxes for 1918 as 
an inducement to the Collector not to restrain, does not 
constitute a waiver of the statute of limitations nor an 
estoppel from claiming the benefit of such statute, such 
claim creating neither an express nor implied waiver of the 
statute—U. S. District Court, No. Dist. of Ohio, E. Div., 
in The National Tool Company v. Carl F. Routzahn, Collector. 
No. 14957 Law. 







































































. Significant Decisions of the Board of 
Tax Appeals 


Affiliated Corporations.-1. Four persons holding all the 
stock of the two affiliated corporations exchanged it, share 
for share, for stock of a new corporation, effective October 
1, 1920. Held, that the new corporation could not join 
the other two in an affiliated return for the entire year 1920 
on the theory that ownership and control of the entire 
business remained in the same persons throughout the year. 

2. A corporation and its stockholders may not be re- 
garded as merged in one entity for purposes of effecting an 
affiliation under Section 240 of the Revenue Act of 1918.— 
B. T. Couch Glue Company, by the Clarkson Glue Corporation, 
successor and transferee, v. Commissioner. Dec. No. 4228 
(C. C. H.) Docket No. 16746. 

Assessment—Deficiencies—Statute of Limitations.—Peti- 
tioners, as distributees of an estate, were refunded by 
respondent the amount of a prior assessment of estate taxes 
paid by the executor. This refund respondent later deter- 
mined to be erroneous and proposed assessment of same 
under Section 316 of the Revenue Act of 1926 against peti- 
tioners as distributees. Held, that the periods of limitation 
in respect to assessment, of four years as against the execu- 
tor and of one year additional as against a transferee, having 
elapsed before the deficiency was determined, assessment 
is barred.—Anna M. Townsend v. Commissioner, Dec. No. 
4232 (C. C. H.), Docket Nos. 20046, 20047, 20048. 


The petitioner kept its books on a fiscal year basis, but 
filed its returns on a calendar year basis. Held, that the 
period of limitations for the assessment and collection of 
the tax did not begin to run until returns had been filed 
covering the taxable periods involved.—Lowenstein Brothers 


Garment Company v. Commissioner, Dec. No. 4269, Docket 
No. 8465. 


On August 13, 1923, petitioner executed and filed a con- 
sent agreement, unlimited as to time, for the assessment 
of taxes for the years 1910 to 1917, inclusive. On February 
2, 1924, it signed, and subsequently filed a similar agree- 
ment for the years 1910 to 1918, inclusive, pursuant to a 
request of the respondent for a consent agreement for the 
year 1918, extending the statutory period of limitation one 
year after the expiration of any “waivers already on file.” 
Held, that the consent agreement of February 2, 1924, did 
not supersede the one dated August 13, 1923, and that 
assessment and collection are not barred.—Pictorial Printing 


Company v. Commissioner, Dec. No. 4260 (C. C. H.), Docket 
No. 10734. 


A waiver of the time prescribed by law for the assessment 
of Federal income and profits taxes executed by an ad- 
ministrator pursuant to the provisions of the Federal reve- 
nue laws, is not rendered invalid by provisions of state law 
or the decision of state courts prohibiting executors or ad- 
ministrators from waiving the running of the statute of 
limitations as to claims against the estate. 

Where the Commissioner, after the enactment of the 
Revenue Act of 1924, determines a deficiency in taxes im- 
posed by prior revenue acts, Section 280 of the Act of 1924 
requires that the taxes be assessed and collected in the 
same manner as taxes imposed by the Act of 1924, and the 
mailing of a notice of a deficiency pursuant to Section 
274 (a) of that Act, prior to the expiration of the statute 
of limitations against assessment, operates under Section 
277 (b) to extend the period within which assessment and 
collection might be made—Estate of John F. Dodge, De- 
ceased, v. Commissioner, Dec. No. 4302 (C. C. H.), Docket 
No. 4640. 

Banks—Deductions for Losses on Investments.—The fact 
that a bank writes down or charges off against bonds owned 
by it reductions in the market value thereof upon the orders 
of the State Banking Department is not sufficient to estab- 
lish that such amounts so charged off are debts ascertained 
to be worthless, in whole or in part, within the taxable year. 
Bonds generally represent an investment in property from 
which gain is realized or loss sustained upon the sale or 
other disposition and are not such debts as are contemplated 
by the provisions of the Revenue laws permitting deduc- 
tions for bad debts.—The West Lafayette Bank v. Commis- 
sioner, Dec. No. 4238 (C. C. H.), Docket No. 20201. 
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Collection of Taxes.—An erroneous construction of the 
laws by the Treasury Department does not preclude nor 
estop the Government from collecting a tax which is legally 
due. 

The reorganization of a corporation was made in 1919 by 
the transfer of all assets to partnerships composed of the 
former stockholders of ‘the corporation, following advice of 
counsel that the transfer would not result in taxable income 
to the stockholders and after a consultation with the Col- 
lector of Internal Revenue in which he expressed the 
opinion that no taxable gain would result from the reor- 
ganization. With reference to the allegation that the erro- 
neous construction of the statute precluded the Government 
from the right to collect a tax imposed by the statute, the 
opinion (Mr. Green) says: 

‘“* * * In his oral argument, the counsel for the peti- 
tioners contended that prior to the time the corporations in 
question were dissolved and their assets transferred to the 
partnerships, advice was requested of the Collector of In- 
ternal Revenue as to whether or not any taxable gain would 
result from such a reorganization; that the Collector of 
Internal Revenue advised that such a change was merely 
a change in form of ownership and would not represent a 
profit to the individual stockholders, and that, relying upon 
such advice, the corporations were dissolved and the co- 
partnerships organized. It is further contended that Article 
1566, Section (C) of Regulations 45 (1919 edition) provided 
that the surplus of a corporation when transferred in liqui- 
dation did not constitute taxable income to its stockholders. 
This Regulation, promulgated April 17, 1919, was subse- 
quently withdrawn as an erroneous interpretation of the 
statute and omitted from the 1920 edition of the Regulations 
construing the Revenue Act of 1918. The above-mentioned 
ruling by the Commissioner of Internal Revenue was mani- 
festly erroneous and in conflict with the provisions of Sec- 
tion 201 (c) of the statute. 

“Tt seems too clear for serious argument that an admin- 
istrative officer can not change a law enacted by Congress. 
A regulation that is merely an interpretation of the statute 
when once determined to have been erroneous becomes a 
nullity. An erroneous construction of a law by the Treas- 
ury Department or the Collector of Internal Revenue does 
not preclude or estop the Government from’ collecting a 
tax which is legally due. We express no opinion as to the 
rights of taxpayers in a case where the regulation relied 
upon and subsequently changed, was not.an improper con- 
struction of the statute.”"—Ben Stocker v. Commissioner. 
(Seven other separate petitions involving the same matter), 
Dec. No. 4242 (C. C. H.), Docket Nos. 12844, 12845, 12846, 
12847, 12848, 12849, 12850, 12851. 


Contributions, Deductions for.—In determining whether 
a contribution by a taxpayer was made within the taxable 
year the facts, rather than the manner in which the trans- 
action was treated on the taxpayer’s books, are controlling. 

The act of drawing a check to the order of a charitable 
organization is nothing more than an attempt to make a 
gift, and the gift is not completed until the check is paid, 
accepted, or certified by the bank. 

A check does not operate as an assignment of any part 
of the fund against which it is drawn, and is subject to 
revocation, either by the act of the drawer, or by operation 
of law in the event of the death of the drawer, prior to 
acceptance or certification by the bank; and, where checks 
were drawn to the order of charitable organizations during 
the taxable year, and some were presented in the following 
year before the death of the drawer, and some were pre- 
sented in that year after the death of the drawer, held, that 
the contributions were not completed and therefore were 
not deductible in the taxable year.—Estate of John F. Dodge, 
Deceased, v. Commissioner, Dec. No. 4302 (C. C. H.), Docket 
No. 4640. 


Discovery of Value.—Where a corporation takes over, 
from an original lessee, a lease of gravel-bearing land, which 
gravel deposits have been discovered and examined by test 
borings made by the original lessee, held, such corporation 
is not entitled to depletion on the basis of discovery value.— 
Evangeline Gravel Company, Inc., v. Commissioner, Dec. No. 
4284 (C. C. H.), Docket No. 12806. 

Continued on page 346) 
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| HE efforts of bankers to gain control over the call loan 
market open up a possibility—which if the indiscriminate 
,ovement of corporation funds in and out of the market is 
ot curtailed within the near future will amount to a prob- 
bility—that pressure will be brought to bear on the Treas- 
ry Department to make old Section 220 an operating, 
nstead of a practically nullified, law. 

Obviously banking interests have in the revenue acts 
overning accumulation of excessive surpluses a potential 
eans of controlling the “new menace” to their interests 
hat corporation managements will carefully consider, and 
ence a peaceful settlement between the two sets of capi- 
alists, rather than a long drawn out battle, is in prospect. 


OR THE year ended June 30, 1928, tax collections of 
the Bureau of Internal Revenue were $75,147,592 less 
han during the previous fiscal year. The decrease in reve- 
ue on account of the business slump in the latter part of 
927 was less than had been anticipated. To the extent 
hat income taxes for the year 1927 are being paid in install- 
ents, the effects of decreased business profits in that year 
¢ partially carried over into the current fiscal year. 
During the fiscal year 1928, tax refunds were made total- 
ng $142,393,567.17, of which $28,258,170.93 was interest on 
mounts refunded. Receipts from additional assessments 
ere $368,565,764.24. 

In discussing these items the bureau made the following 
omment: ; 

“It is interesting to note that the total amount of refunds 
f taxes illegally collected which were made during the past 
welve years—namely, $937,317,197.92—is approximately 24 
er cent of the total amount of additional assessments and 
ollections resulting from office audits and field investiga- 
ions ($3,968,326,752) which have been made during the 
ame period. The percentage of the total refunds ($937,- 
17,197.92) to the total internal revenue receipts made dur-: 
g the period in question ($38,053,171,249.34) is approxi- 
ately 2.5 per cent.” 


ANY inquiries are being received as to the date of re- 
lease of the regulations relating to income taxes under 
he Revenue Act of 1928. No information is available as 
othe exact date of issue, but judging by past experience 
will probably be late in the fall before the regulations are 
ompleted. 

A committee of Treasury officials will begin hearings at 
e Treasury on September 10 for the purpose of obtaining 
Mormation as a basis for regulations concerning consoli- 
ated tax returns and the determination of tax liability of 
filiated corporations. The annauncement of the Treasury 
Department follows: 

“The Revenue Act of 1928 imposes upon the Treasury 
e duty to prescribe regulations, for the taxable year 1929 
nd thereafter, for the filing of consolidated returns by 
filiated corporations and the determination of the tax lia- 
ility of, and the collection of the tax from, affiliated cor- 
rations filing consolidated returns. 

“The Treasury appreciates keenly the importance and 
ificulty of the task with which it is confronted, and be- 
eves that the presentation of the views and suggestions of 
ersons familiar with consolidated return problems of the 
Pxpayers will be of invaluable assistance. Accordingly, it 
S proposed to hold public hearings, beginning September 
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World famous for its incompar- 
able cuisine and the high quality 
of its service The Mayflower offers 
everything that could be desired 
for the comfort and convenience 
of its guests. 


on 


CONNECTICUT AVENUE AT L STREET 
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Chicago Booking Office 
127 N. Dearborn Street 
Tel. State 7876 


New York Booking Office 
345 Madison Avenue 
Tel. Murray Hill 9261 







































































































































































You can employ as Your 


WASHINGTON REPRESENTATIVE 


AN ESTABLISHED organization of specialists who 
will conscientiously handle your entire business, 
economic and legal affairs with the Government. Our 
services include regular contact with all Government 
offices in representing you and obtaining information, 
special research on commercial and industrial prob- 
lems, legal counsel and representation before the Fed- 
eral Departments or Courts, and special reports on all 
Government activities relating to your specific inter- 
ests. This is a specialized service to fit your individual 
requirements at a cost commensurate with the work 
performed. 


Address the Research Division and details will be furnished 
ithout obligation. 


& 


WENDELL C. HILL 


and Staff 
Consulting Economists Visualizing Statisticians 


Hill Building WASHINGTON, D. C. Tel. Main 10492 


























Letters from Washington 
on Taxes 


We write a selected list of clients a se- 
ries of letters from: Washington on tax mat- 
ters which are subjects of conversation, 
but which do not ordinarily get into pub- 
lished services—the sort of thing you get 
by regular trips to Washington. Not tax 
news, nor digests of rulings, but brief re- 
ports of discussions which do not always 
appear on the surface. The letters are a 
real help to all tax men. Clients include 
tax practitioners and corporation officers. 
May we send you a copy of our latest 
letter? 


CLIP THIS COUPON TO YOUR LETTERHEAD 








The Kiplinger Washington Agency, 
Albee Building, Washington, D. C. 

Please send me, without obligation, a compli- 
mentary copy of your bi-weekly tax letter. 
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10, 1928, and continuing through September 15, 1928 o; 
until the hearings may properly be closed. The hearings 
will be stenographically reported, and written memoranda 
may be filed. 

“The hearings will be held in Room 276 of the Treasury 
Building and will begin each morning at 9:30 and continye 
until 5:30, with an adjournment for one hour at 12:30. They 
will be held before a committee composed of Henry Herrick 
Bond, assistant secretary of the Treasury; David H. Blair, 
commissioner of internal revenue; Clarence M. Charest, 
general counsel of the Bureau of Internal Revenue, and 
Ellsworth -C. Alvord, special assistant to the Secretary of 
the Treasury. Every effort will be made to arrange hours 
in conformity with the expressed desires of those to be 
heard, although it can well be appreciated that departures 
may possibly be necessary. 

_“Communications should be addressed directly to As- 
sistant Secretary Bond, Treasury Department, Washington, 
D. C. Persons requesting a hearing will be advised as soon 
as possible of the date and hour assigned.” 


ROSPECTS for further reduction of income taxes in the 

near future are not promising. In his report of the 
Bureau of the Budget, made public on August 26, General 
Herbert M. Lord, director, estimates a Treasury deficit of 
$94,279,346 at the end of the current fiscal year, ending on 
June 30, 1929, instead of the surplus of $252,540,000 which 
had earlier been estimated. 

General Lord says that the change in estimate of the finan- 
cial condition of the Government is accounted for as fol- 
lows: 3 


Net decrease in estimated receipts........... $101,995,738 
Net increase in estimated expenditures....... 244,823,891 


OR RI. ho iicstlicesesinckcndisead $346,819,891 

In arriving at this conclusion General Lord estimates 
customs at $587,000,000, a drop of $15,000,000 under the 
earlier estimate, and internal revenue, which includes in- 
come and miscellaneous taxes, at $2,590,000,000, as against 
an earlier estimate of $2,705,545,000, a decrease of $115,- 
545,000. Other misceblaneous receipts he puts at $530,501,- 
576, as against an earlier estimate of $501,952,314, an 
increase in this instance of $28,549,262. 

In raising his estimated expenditures by $844,243,629, 
Director Lord increases the general expenses of the various 
departments from $1,968,618,905 to $2,105,728,435, an ad- 
vance of $137,109,530, and raises his estimate of the postal 
deficiency from $15,270,042 to $60,049,139, or $44,779,097. 
Expenses of the Panama Canal is put at $10,000 more than 
the earlier estimate. Expenses of the Shipping Board Mr. 
Lord now estimates will be $27,300,000 more than had 
earlier been anticipated, and the cost of Government life 
insurance $13,015,708 greater. An increase of $25,000,000 is 
made in connection with the alien property funds, and an- 
other of $450,000 by way of provision for the Civil Service 
retirement fund. 

General Lord found a few items where the earlier esti- 
mate was too large, but none of these involved big sums. 
The largest was $2,451,500 in the refund of customs and in- 
ternal revenue receipts, and the others were all less than 
$1,000,000. 

The following is a comparative statement of internal 
revenue receipts for the fiscal years 1927 and 1928, by major 
classifications: 


Income tax: 1927 1928 
COEDOFEHION .....00% $1,308,012,532.90 $1,291,845,989.25 
jo eee 911,939,910.82 882,727,113.64 

Total .............$2,219,952,443.72 $2,174,573,102.89 

EMRE. BE vie ce teocwe $ 100,339,851.96.$ 60,087,233.97 

Tax on cigars, cigarettes, 

AO Rae EES SS Ae 376,170,205.04 396,450,041.03 

Tax on admissions and 
MMI ave dtace pes’ocnln' «2s 28,376,657.48 28,077,941.91 

po. a ree 66,630,420.49 51,797,322.9/7 

Stamae taees .......5<. 37,345,551.43 48,829,208.24 

Tax on distilled liquors m 
and cereal beverages 21,394,162.68 15,447,064.76 

Miscellaneous taxes .. 5,697,814.14 5,884,923.64 











Total from all sources .$2,865,683,129.91 $2,790,535,537.68 
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pa have been received as to why a summary of 
the statistics of income as shown by the returns for the 
year 1927 have not been published. We are informed by 
the Administrative Division of the Bureau of Internal Rev- 
enue that final statistics of income from the 1926 returns 
will not be published until “perhaps some time in October” 
and that the preliminary statement for 1927 will not be 
issued until after the 1926 returns are available. No ex- 
planation was made as to the cause of the delay this year. 
Last year the Statistics of Income for the year 1925 and 
the preliminary statistics for the year 1926 were issued in 
June. 


IELD divisions closed 1,012,870 income tax returns in 

the fiscal year ended June 30, 1928, according to a report 
by the Bureau of Internal Revenue. 

“During the six months ended June 30, 1928, the field 
divisions closed 546,076 returns, compared with 385,212 re- 
turns closed during the six months ended June 30, 1927, 
and 466,794 during the six months ended December 31, 1927. 

The following statement shows the number of returns 
closed during the six months ended June 30, 1928, classified 
by groups of years: 

1923 and prior years 


546,076 
On June 30, 1928, there were in the field divisions 196,104 
returns which were not completely audited, as compared 
with 588,385 returns on hand on January 1, 1928. 
On June 30, 1928, the average number of cases outstand- 
ing for each agent and auditor assigned to the field was 
70, as compared with an average of 216 on January 1, 1928. 


N ATTEMPT to divert political interest from the 
+i “licker” issue was made recently by a radio broadcast 
over WEAF and a chain of twenty-two other stations, 
sponsored by the National League of Women Voters, in 
which the subject was “What the Political Platforms Say 
on Taxation.” Robert N. Miller, of Washington, D. C., 
former solicitor of internal revenue, made the introductory 
speech. Henry Herrick Bond, assistant secretary of the 
Treasury, presented the Republican point of view and Mark 
Eisner, of New York City, former commissioner of internal 
revenue, was the spokesman for the Democratic viewpoint. 
= proceedings as summarized by the New York Times 
follow: 

“Five questions on taxation were offered by Mr. Miller 
to be asked the candidates. His fourth, ‘Can you abolish 
the income tax?’ he admitted was unfair, stating that ‘there 
is no certainty that we shall ever be rid of income taxation.’ 

““Kach of the political parties is seeking the colossal 
Government job,’ said Mr. Miller, ‘and among the tax ques- 
tions which each citizen of tHe United States would prob- 
ably like answered are the following: 

(1) ‘If your party is elected, can it make the tax laws 
simpler and easier to understand? 

(2) ‘If your party is elected, what can it do to attain a 
higher degree of justice and fairness in the administration 
of the law as applied to specific cases, and to make the 
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baste PADERS 


RY this experiment with the loose leaf sheets 
you are using in your binders! Will a single sheet 
hold the weight of your binder? If it is a Weston 
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process less expensive—in short, to make the painful proc- 
ess of taxpaying not quite so excruciating? 

(3) ‘If elected, can your party reduce Federal taxes, and 
substantially how much? 

(4) ‘If elected, can you abolish the income tax during 
your four-year term of office? 


(5) ‘If you could reduce taxes, whose taxes would you 
reduce, those on individuals or those on corporations?’ 


“Mr. Eisner, speaking as a Democrat, charged the Re- 
publican party with piling up wholly unnecessary Treasury 
surpluses derived from excessive taxation, and declared that 
during its administrations discriminations had been made 
against the masses for the benefit of the ‘privileged few.’ 

“*The Democratic party stands committed to the proposi- 
tion that taxes should be paid in proportion to one’s ability 
to bear them,’ Mr. Eisner declared. ‘And the party which 
wrote the first Income Tax law of 1913 and administered 
it, and gave the knowledge to the succeeding administra- 
tions of Harding and Coolidge, can certainly be depended 
upon to take care of the nation’s tax business for the next 
four years.’ 


“Declaring that the country was in the most prosperous 
condition in the history of the United States, Mr. Bond 
gave a resume of tax reductions and laws passed during the 
past seven years. Upon the Republican record during the 
past two administrations, he said, he based his assumption 
that if the Republican party was again put in office, pros- 
perity would continue. 

“*As to the future,’ he said, ‘in addition to such further 
reduction of the tax burden as the condition of the Treas- 
ury may from time to time permit, I can only add that 
neither party proposes the repeal of the income tax and it 
will be undoubtedly the principal source of revenue for the 
Government in years to come.’ 


“‘No finer record on matters of finance, and taxation,’ 
he added, ‘can be found in the pages of American history 
than the record presented by the Republican party in these 
past seven years. If you will weigh this record carefully, 
you must inevitably feel that here is the party in whose 
hands these fundamental problems of Government can be 
most suitably placed.’” 


Significant Decisions of the Board of 
Tax Appeals 
(Continued from page 342) 


Federal Estate Tax.—The interest of the surviving wife 
in community property of the deceased husband and herself, 
both domiciled in California, is subject to the Federal estate 
tax imposed by the Revenue Act of 1921.—Talcott v. United 
States, 23 Fed. (2d) 897, and Mary Brent, Executrix, Estate of 
Edwin J. Brent, 6 B. T. A. 143; Griffith Henshaw, Executor, 
v. Commissioner, Dec. 4256 (C. C. H.), Docket No. 32190. 


The bequests made by the decedent to charitable institu- 
tions became vested upon the death of the testator and the 
present values thereof are, therefore, deductible from the 
gross estate in determining the net estate subject to tax. 

The widow’s share of the decedent’s personalty to which 
she may be entitled upon the death of her husband, in 
accordance with Section 321 of the Revised Statutes of Mis- 
souri, 1919, is held to be the property of the said decedent 
at the time of his death which is subject to the payment of 
his debts and subject to distribution as a part of his estate 
and, therefore, must be included in the gross estate in deter- 
mining the net estate subject to tax. 


The value of a bequest of certain works of art to or for 
the use of the Catholic Cathedral of St. Louis is deductible 
from the gross estate in determining the net estate subject 
to tax.—Mercantile Trust Company, Executor, v. Commis- 
sioner, Dec. No. 4279 (C. C. H.), Docket No. 9528. 


Installment Sales.—Where the petitioner leased property 
to another and the lease contained an option to purchase, 
which was exercised by acceptance by the optionee, and 
it was provided that the deed was not to be delivered until 
payment was completed, and the initial payments being 
less than one-fourth of the purchase price, held, an install- 
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ment sale and proportionate part of profit should be re. 
ported each year in accordance with Section 212 (d), Act of 
1926, and Regulations 69, Article 44, Section 2. 

In the case of an installment sale of mortgaged realty 
the amount of the mortgage must be deducted: from the 
original agreed consideration to arrive at the total contract 
price in order to fix the basis for computation of the per- 
centage of profit. Regulations 69, Article 44, Section 2— 
Pacheco Creek Orchard Company v. Commissioner, Dec. No. 
4244 (C. C. H.), Docket No. 13465. 

Where decedent by will creates a life estate in her 
daughter, with remainder over to the issue of her daughter, 
and at the same time provides for a power of appointment 
in the daughter, and thereafter the daughter dies leaving 
issue surviving her but devising to her issue by her will 
whatever property she has under the provisions of her 
mother’s will, the issue takes under and by virtue of their 
grandmother’s will and not because of a power of appoint- 
ment attempted to be exercised by their mother, and the 
value of such property should not be included in the gross 
estate of the daughter.—Estate of Helen M. W. Grant, 
Brooklyn Trust Co., Executor, v. Commissioner, Dec. No. 4295 
(C. C. H.), Docket No. 13792. 


Insurance Companies—“Invested Assets”—Capital Stock 
Tax—Deductions from Gross Income.—1. In the determina- 
tion of the “invested assets” of a life insurance company 
under Section 245 (a) (5) of the Revenue Act of 1921, real 
estate should be included at its book value less an out- 
standing mortgage, and appreciation in value not shown 
upon the taxpayer’s books but reported in the conventional 
form of life insurance companies to state insurance depart- 
ments as non-ledger assets may not be included. 

a ae tax on capital stock “of all kinds, including com- 
mon, special and preferred, as ascertained in the manner 
prescribed” not assessed upon the shareholders but upon 
the company and paid by it is not a legal deduction from 
gross income under Section 245 (a) (6) of the Revenue Acts 
of 1921 and 1924. 


WE FIGURE 


Inventories 
Bank Interest 
Sales Analyses 
Cost Reports 


Appraisals 
Insurance 

Foot Ledgers 
Brokerage Check Bills and 


Salesmen’s Commission Pay Rolls 


Daily Average Bank Balances 


WE DO THE WORK AT YOUR 
OR OUR OFFICE 


Swanson Calculating 
Company 
GEO. F. GABEL 


Phones: 


Dearborn 5163 
Central 6190 


300 West 


CHICAGO Adams st. 





Sey 


we 
carry 
each 
be tu 
the ¢ 
miun 
coup 
the | 
payn 
inter 
liabil 
pons 
of tl 
the 
part 
of c 
Sect: 
Stan 


Dec. 


A 
of tk 
reins 
or q 
ann 
tend 
pern 
its r 
paid 
the : 
the 
com 
in ¢ 
Mer 
No. 


September, 1928 THE NATIONAL INCOME TAX MAGAZINE 


3. The petitioner issues certain life insurance policies BS 
carrying guaranteed premium reduction coupons. Upon 

each premium-paying date a coupon matures which may 

be turned in to the company in payment of the premium to 

the amount of the face value of the coupon, or if the pre- WHY ADVERTISE A PAPER MILL? 
mium is paid in full in cash the policyholder may use the 

coupon to purchase non-participating paid-up additions to ’ ‘ 

the face of the policy, to reduce the number of premium Letter Headings on P aper with 
payments, or the coupon may be collected at any time with 


interest. The pe is required . include among its YOUR OWN 

liabilities an amount for the payment of unsurrendered cou- 

pons together with interest thereon. Held, that the amount SPECIAL WATERMARK 

of the reserve which the petitioner is required to hold for RIGHT IN THE PAPER 

the payment of unsurrendered coupons and interest is a 

part of the “reserve funds” of the petitioner for the purpose (Any Design—lInsignia, Trade Mark or Business Slogan) 
of computing the legal deduction from gross income under : . : 

Section 245 (a) (2) of the Revenue Acts of 1921 and 1924.— A nominal charge for the Special Design and the 


Standard Life Insurance Co. of America v. Commissioner, paper obtainable in as few as 6,000 sheets 8!4x11. 


A marine insurance company incorporated under the laws 
of the State of New York and doing business in that state DISTINCTIVE LETTER PAPER? 
reinsured a portion of its risks in companies not authorized ’ 
or qualified to do business in that state. In making the We have a special introductory offer that is avail- 
annual report of its condition and affairs to the Superin- able now which we know will be of interest to you. 
tendent of Insurance for the State of New York it was not pee . tes faethe Leal 
permitted to take credit for such reinsurance in computing a aes we ring turther particulars at once. 
its reserves for unearned premiums and its liability for un- 
paid losses. Held, that irrespective of the requirements of Banks Have Banhked on Benssé’s Bank Ghechs fer « 
the superintendent of insurance the premiums earned during Continuous Period of Sixty-Seven Years. 
the year and the actual losses sustained which were not 
compensated for by insurance or otherwise should be used 
in computing Federal income-tax liability—United States BENj D-BENSON & SONS: Inc. 
Merchants & Shippers Insurance Co. v. Commissioner, Dec. 
No. 4298 (C. C. H.), Docket No. 10439. MANUFACTURING BANK AND 

Inventory Valuation——Where a perpetual inventory is COMMERCIAL STATIONERS 
kept at cost and adjusted at the end of each year to “cost or BLEVEN CLIFF STREET: NEw YORK 
market, whichever is lower,” in such adjustment depreciated 
or obsolete merchandise may be included at its actual value : : 
as determined by officials of the taxpayer experienced in the In writing will you please mention this magesine? 
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business and thoroughly familiar with the merchandise ang 
its value—The Justice & Parker Company v. Commissioner 
Dec. No. 4288 (C. C. H.), Docket No. 13770. 4 

Invested Capital—A corporation purchased its own stock 
at par during 1917. Held, that such a purchase was a capital 
transaction and that invested capital should be reduced by 
prorating each purchase for’ the effective portion of the 
year thereafter, regardless of the amount of current earn- 
ings available at each date of purchase. 

When capital stock of a corporation is sold by the cor- 
poration for cash at par during any year, invested capital 
should be increased in an amount proportionate to the 
effective period of use of such capital—Fairmont & Cleve- 
land Coal Company v. Commissioner, Dec. No. 4229 (C. C. H.), 
Docket Nos. 8450 and 15618. 














Where stockholders of a corporation leave in the business 
moneys placed to their credit in separate accounts repre- 
senting the accumulation of salaries, and profits, income 
from other sources, and dividends, if some of the stock- 
holders withdraw the entire amount of their credits or if 
withdrawals are not made in proportion to stock ownership, 
the amounts left to the credit of the stockholders on the 
books of the corporation represent moneys belonging to the 
stockholders, and therefore, do not represent a part of the 
invested capital of the corporation. Increase of invested 
capital based upon appraisals of assets in 1908 and 1915 dis- 
allowed where it is not shown that such increase was based 
upon cost of assets on the date when acquired.—Elgin But- 
ter Tub Company v. Commissioner, Dec. No. 4231 (C. C. H.), 
Docket No. 1912. 

Losses, Deductions for—Where a partnership keeps its 
accounts and makes its returns upon the basis of a fiscal 
year ended June 30, 1920, a partner on the calendar year 
basis may not, in computing his taxable income for 1920, 
deduct his share of a loss of the partnership for the last six 
months of 1920, even though the partnership may also close 
its books at the end of the calendar year. 

A witness may not testify to values of goods in inventory 
when he has no personal knowledge of such value, but only 
such information as he has gained from trade journals 
which are not produced in evidence—W. W. Guy, adminis- 
trator, v. Commissioner, Dec. No. 4274, Docket No. 14528. 



























UNITED STATES CIVIL SERVICE EXAMINATIONS 







The United States Civil Service Commission announces 
the following open competitive examinations: 

EcONGMIST CTAXATION) «§.«..000000000 $3,800 to $4,400 a Year 
AssociATE Economist (TAxATION) ..$3,200 to $3,700 A YEAR 

Applications for economist (taxation) and assotiate economist 
(taxation) must be on file with the Civil Service Commis- 
sion at Washington, D. C., not later than October 10, 1928. 

The examinations are to fill vacancies in the Forest 
Service, Department of Agriculture, for duty in Washington, 
D. C., or in the field. 

The entrance salary for economist (taxation) is between 
$3,800 and $4,400 a year, and for associate economist (taxa- 
tion), between $3,200 and $3,700 a year. 

The duties are in connection with investigations in the 
taxation of forests as related to other forms of taxation, and 
other phases of forest economics, involving the application 
of statistical methods to large masses of data and extended 
bibliographical work. 

Competitors will be rated on their education and experi- 
ence, and on a thesis or publications filed with the application. 

Full information may be obtained from the United States 
Civil Service Commission, Washington, D. C., or from the 
Secretary of the United States Civil Service Board of Ex- 
aminers at the Postoffice or Customhouse in any city. 



















HELP! HELP! 


The Library of Congress has sent an urgent appeal for 
copies of the NationaL INcomME TAx MAaGAzINE for March 
and December, 1923, to complete its files. Since our supply 
of these numbers is exhausted, the librarian, Mr. Herbert 
Putnam, suggests the possibility that the missing numbers 
can be obtained from our subscribers. Please notify the 
Editor of the Nationat INcomE Tax MaGazine if you have 
a copy of either number to meet the library’s needs. 
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Procedural Methods of the Board of Tax 
Appeals 
(Continued from page 337) 


principally for hearing in Washington and 426 were 
awaiting a final division order in accord with the pro- 
mulgated Board opinion. The sixteen members of the 
Board had under submission 928 cases and 327 cases 
were in various stages preparatory to publication. Dur- 
ing the month of November 515 cases were closed as 
compared with 496 docketed. Between December Ist 
and 28th 551 cases were closed. These figures give a 
fair idea of the volume of work before the Board, the 
problem which confronts it and the manner of dis- 
position. That the procedure adopted is calculated to 
handle such volume is shown by a steady increase in 
the number of cases closed which can be expected to 
continue. In addition, it may reasonably be expected 
that many of the cases which are now being decided 
are becoming precedents for future action and will 
automatically dispose of other pending cases or make 
settlement possible in other cases before they reach the 
Board. 

In general, the procedure before the Board may be 
very much likened to the procedure in a state court 
which follows a code of civil procedure. The plead- 
ings define the issues, the rules of pleadings are liberal, 
the rules of evidence are similar to those applicable 
in most courts in trials before the court, and there 
are no innovations which do not find their counterpart 
in one or more of the states of the Union or in the 
Federal courts. 


Valuation of Inventories Covered by 
“Firm Sales” Contracts 
(Continued from page 333) 


Appeals and Review has ruled that, “since the appellant 
operated at least in part under ‘firm sales’ contracts, the 
inventories of the appellant should be computed at cost, 
unless a separation can be made of the goods applicable 
to its ‘firm sales’ contracts, in which event the balance 
of its inventory may be valued at cost or market, which- 
ever is lower.’”® Thus, where part of any inventory is 
covered by “firm sales” contracts, the entire inventory 
must be valued at cost unless a separation can be made. 
The burden of proof is on the taxpayer. 


VI 

How should inventories covered by “firm sales” con- 
tracts be- valued where the contract price is lower than 
cost or market? 

The United States Tax Board of Appeals has ruled 
that “a taxpayer obligated under ‘firm sales’ contracts 
at the end of the year to sell merchandise for less than 
the then market price may not value this merchandise 
at less than cost.’”? 

Let us consider the following case: 


On December 20, 1924, A agrees to sell to B cotton 
for $12, delivery to be made March 1, 1925. At 
December 31, 1920, the end of the taxable year, A has 
on hand cotton purchased October 15, 1924, for $15, 
7 6Committee of Appeals and Review Recommendation No. 6466. 


TAppeal of Ewing-Thomas Converting Company, Dec. No. 59, 
B. T. A. 1-121. 
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which is sufficient to cover the outstanding contract. 
The market value of this cotton at December 31, 1920, 
is $10. 

According to the above decision the inventory should 
be valued at the actual cost of $15. 

This method seems erroneous. It would be more 
sensible to value the inventory at $12 less the cost of 
selling, such as selling commission and outward freight. 
The very fact that A contracted to sell for $12, mer- 
chandise which cost $15 clearly shows that the mer- 
chandise had declined in value and that the loss was 
taken immediately. To make A value the inventory at 
$15 seems illogical as the subject of “firm sales” con- 
tract does not apply in this case. As the very essence 
of the matter of “firm sales” contracts is the “protec- 
tion” theory, how can it possibly be contended that A is 
being protected when merchandise that cost $15 is being 
sold for $12? When A contracted to sell this merchan- 
dise it was with the intent to take the loss immediately, 
and so there is no other alternative but to consider the 
difference between the actual cost of $15 and the con- 
tract price of $12 less the cost of selling as the value of 
the goods on hand. 

The Tax Board of Appeals does not take an un- 
equivocal position regarding this subject, as in its deci- 
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sion it states that, “Relative to this contention no eyj- 
dence has been furnished that the yarn which the tax- 
payer had on hand at the close of the year was not 
worth the cost or market value, whichever is lower.” 
Therefore, where goods in a inventory are contracted 
to be sold at a price which is lower than cost but higher 
than market, such goods should be valued at the con- 
tract price less cost of selling. However, in those cases 
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Beachs where merchandise is not specifically allocated to con- 
Re Cer Cepiee: ane hee monde tracts, and the contract price less the cost of selling is 
= (om NSe less than the market value, then the market value must 
Beach Publishing Co. Expense be used. So in this case, if the contract price were $8 
1351 Book Bldg. Detroit, Mich. Book instead of $12, the inventory would be valued at the 
market price of $10. This is due to the fact that A was = 
not obligated to use any of the cotton on hand to fill by S 
B’s contract, and so might have disposed of it more - 2 


advantageously. It is true that unless A purchased 
other cotton to fill B’s contract that A would be liable 
for damages, but these damages would be a loss in the 
year when sustained, namely, the following year. 


Still another reason for using the market value when H 
it is higher than the contract price less the cost of sell- an 
ing is this. Although a loss in inventories may, unlike on 
profits, be sustained without sale or exchange, never- i 
theless, this is permissible due to decline in market §} ames 
value, obsolescence or deterioration only. If the mar- count 
ket value were disregarded and the contract price used, J # f° 


the difference between the original cost of $15 and the — 
contract price of $8 which is a loss of $7 would repre- 
sent a loss due to deterioration of $5—actual cost of 
$15 less market price of $10—and an additional loss of 
$2—market value of $10 less contract price of $8. The 
loss of $5 due solely to decline in market price may be 
sustained without sale or exchange and may be taken 
immediately, but the loss of $2 resulting from circum- Sp 
 @ @& wz, stances where the contract price is lower than market 

WP LAK r¢ cannot be taken or sustained until the sale has been con- valu. 
NotOWNa | “wa 2 


If a clear case on this subject, with all supporting 
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A Law Course For Accountants 


HE field of business venture which comes under the ex- 

amination of the accountant in modern practice has 
become so broad that a thorough knowledge of law and 
equity is well nigh indispensable. 

In an address before the ninth annual meeting of The 
American Association of University Instructors in Ac- 
counting, Mr. Edward E. Gore, C.P.A., of Chicago, and 
a former president of the American Institute of Account- 
ants, Said in part: 


“* ® ® The modern tendencies of accounting practice are such 
as * * * call for training in the law in directions that have 
heretofore failed of recognition. This tendency suggests the 
desirability of extending the courses provided for the primary 
education of the public accountant * * *, These courses of 
study are almost entirely of a legal nature. * * * It is cer- 
tain that both the accountant and the lawyer need to know more 
about each other’s profession than 
has ever been the case before.” 


Spare Time Law Training 


Accountants who appreciate the 2 
value of additional law study can 
get, where residence instruction is 
impractical, the training they need 
through the extension law course 
conducted by the Blackstone In- 
stitute. 

This course, in addition to the 
usual business law subjects, also 
covers the field of Adjective Law. 
Instruction is given in the law of 
Evidence, Pleadings in Civil Ac- 
tions, Practice in Civil Actions, Equity, Equity Pleading 
and Practice, Attachment and Garnishment, Judgments 
and Executions, Courts, Taxation, Probate Law, Bank- 
ruptcy, Real Property, Landlord and Tenant, Private Cor- 
porations, Partnership, and 45 other subjects. 

Many successful attorneys are graduates of this course. 


The Outstanding Law Course 


The Blackstone Institute delivers to its students imme- 
diately upon enrollment the complete set of text books for 
the entire course—not one volume at a time. 

This is the famous 25-volume Modern American Law 
library, cited as standard and authoritative by the courts 
of last resort. (See illustration in miniature above.) This 
library forms the basis of the course and because of its 
elanorate indexing system serves immediately as a valuable 
reference work upon the entire field of modern dry law. 


Elaborate Lesson Material 


But the set of text books is only one part of this rather 
unusual course. There is, in addition, the instructive les- 
son material mailed at regular intervals. The lessons 


tional work. 


They know what 
teach it to you. 


3t# 
GOOD REASONS 


Blackstone Institute teaches one subject 
only—Law, and its present course is based on 
36 years of experience in non-resident educa- 





2. The instruction method is a combination 
of text reading and study of leading illustrative 
cases—a method recognized as the best and 
most thorough plan yet devised. 

3. The authors of the Blackstone course are 


outstanding authorities in the field of law. 


law you need and how to 


direct the student’s study efforts carefully, provide him 
with the written work to be done, and call his attention to 
the rules of law pertaining to his regular daily affairs. 
The LL. B. degree is conferred upon graduation. : 

Included among the prominent legal authorities who 
have contributed text and lesson material to the course are 
Justices Taft and Sutherland, of the U. S. Supreme Court, 
the deans of eight leading resident law schools, and fifty 
ei professors, lawyers, and state supreme court 
judges. 


Law Training Increases Accounting Practice 


There is evidence to show that advanced law training, 
such as the Blackstone Institute provides, enables public 
accountants to increase their practice and come in contact 

with lines of work they would not 
’ otherwise obtain. 

This explains why in recent 
years accountants have been turn- 
ing to the Institute in constantly 
increasing numbers and it is to be 
noted that the majority of these 
are established practitioners who 
already possess the C. P. A. cer- 
tificate. 


Write for Details 


The complete story of Black- 
stone training for accountants is 
given in an attractive 128-page 
book, “The Law-Trained Man.” A 
copy will be sent you free upon request. 
Use the convenient coupon below or ad- 
dress a post card request to Blackstone In- 
stitute, Dept. 346, 307 North Michigan 
Ave., Chicago, Illinois. 


Blackstone Institute 
Dept. 346, 307 N. Michigan Ave., 
Chicago, Ill. 


Please send me by mail, and without obligation, a 
copy of your free 128-page book, “The Jaw ‘T~ained 
Man,” and details of your law course and service. 





Name 
Business Position 


Business Adress 
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(5) Inasmuch as many taxpayers will undoubtedly continue 
the practice heretofore followed of paying the amounts deter- 
mined to be due notwithstanding the running of the statute of 
limitations, taxpayers offeritig to pay should be advised of their 
rights under the law and requested to execute waivers or enter 
into closing agreements. Waivers given after the expiration 
of the period of limitation and after the enactment of the 
Revenue Act of 1928 are valid only if given prior to January 
1, 1929 (see Section 506 (c) of 1928 Act). 

Effect of Section 611 

Section 611 of the Revenue Act of 1928 prescribes a very 
important exception to the general rule contained in Section 
607. It provides that in any case in which an assessment was 
made prior to June 2, 1924, and within the period of limitation 
on assessment, and in which a claim in abatement was filed, 
then the payment of any part of the tax, the collection of 
which was delayed, shall not be considered as an overpayment 
under the provisions of Section 607. Accordingly, no refund 
or credit of an amount paid, whether voluntarily or involun- 
tarily, will be made in any such case. 

Administrative Procedure 

In any case (except in cases falling within the purview of 
Section 611) where collection of the tax has become barred, 
and no bond (or collateral) has been given to secure payment 
of tax, prompt action will be taken towards the issuance of a 
certificate of overassessment covering the amount barred from 
collection. In cases falling within the scope of Section 611, 
and collection of the tax has become barred, the following 
procedure will be observed: 

(a) The taxpayer will be advised by the Income Tax Unit 
of its rights under Section 611 of the Revenue Act of 1928, and 
unless it is disposed to make voluntary payment, within one 
year after the enactment of the said Act, after a full under- 
standing of the meaning of such section, an appropriate cer- 
tificate of overassessment will be issued. 

(b) There will, among others, be cases where the following 
circumstances are present: 

(1) Claim in abatement has been rejected, demand has 
been made, taxpayer has claimed benefit of statute, and 
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Send in the coupon below for this new 


TAX SERVICE CABINET 
SPECIAL CONSTRUCTION—LOW PRICE 


You can now have a peymanent, handy cabinet for your Tax Services and books on kindred 
subjects. Segregated—at YOUR elbow—easily kept in apple-pie order, and best of all, made 
to fit your personal requirements. 


This specially constructed cabinet is the result of a survey made among tax practitioners. 
These users of Tax Services are enthusiastic in welcoming a case designed for utility, efficiency 
and comfort. . 


Hand made by skilled cabinet makers, of sturdy construction, hand rubbed and mahogany 
finished. 


It contains two shelves at JUST THE RIGHT SLANT, each twenty-eight and one-half 
inches long which will house twenty volumes of Commerce Clearing House Services. 


So certain are we that you wish to own this cabinet that we have manufactured a large 
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$16.00 plus express charges. 
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Specialty Office Equipment Co. Mail Today 
26 Quincy Street Specialty Office Equipment Co., I. T.-9-28 
CHICAGO, ILLINOIS 26 Quincy Street, 
Chicago, Mlinois. 


Please express the Service Cabinet to: 


HOME CABINET—TOO 


This is also a wonderful convenient piece of furni- 


ture for the Home. We will give $1 discount CA Nag NR eS plinigy A eRe eg” og Auta Oh aoe aa 
; It is understood that I have the privilege of examination for 
on each cabinet where more than one is ordered. five days, by which time I will remit $16.00, or hold cabinet 


subject to your instructions. 





356 


uncollectible claim on Form 53 has been filed. 
_ (2) Claim in abatement pending in-Bureau. A collec- 
poe waiver or a bond (or collateral), or both, have been 
ed. 
(3) Claim in abatement pending in Bureau, no waiver 
or bond (or collateral) having been filed. 


In case (1) if there is on file in the collector’s office a 
waiver or a bond (or collateral), or both, the collector will 
forward at once to the Bureau true copies of the waiver and/or 
bond (or the collateral agreement) with a complete statement 
of facts. If the collector has no such documents, he will 
make a prompt report to the Bureau in order that a certificate 
of overassessment may be issued and the case closed. 


In case (2) true copies of the waiver and bond (or the col- 
lateral agreement) should be forwarded at once to Washington 
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Bureau will discontinue its efforts to collect the tax and 
consider at once the advisability of commencing suit on the 
bond (or collateral). If there is no bond (or collateral) and 
the waiver is qualified on the basis of a claim that the statute 
of limitations has run, the Bureau will close the case and issue 
an appropriate certificate of overassessment. 


In case (3) the collector will make a prompt report to the 
Bureau. If no waiver or bond (or collateral) has been given, 
the taxpayer will be advised of its right to make voluntary 
payment as provided in paragraph (a). 

The foregoing procedure is for the purpose of enabling the 
Bureau to determine what action to take with respect to the 
claim filed. Therefore, the work necessary to be done in the 
collectors’ offices under the provisions of this mimeograph 
should proceed at once. 


for the attention of Rules and Regulations Section, Income Correspondence in regard to the procedure outlined herein 


Tax Unit. If there are both a waiver and a bond (or col- should refer to the number of this mimeograph and to symbols 
lateral), and the waiver is of no efféct because qualified, the IT :E:RR. 
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